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GREETING OF EDITOR IN CHIEF

we are happy to introduce second issue of international scholarly

It is to be noted that the very first issue of the journal
has received numerous comments and congratulations,
including from abroad.

It is pleasing that the first issue of the journal has received
international recognition and is indexed in international
scholarly database — “ISI” (International Scientific Indexing).

“ISI” is a server that indexes leading international scholar-
ly journals. “ISI” ensures calculating the impact factor of
the “Herald of Law” from 2021.

Journal “Herald of Law” actively keeps working for being
indexed in other high-rated international scholarly data-
bases and gaining impact factor.

Journal, started from its first issue, is reviewed in Georgian
Reviewed Journal — “GRJ” by institute of “Techinform”.

Journal “Herald of Law” is constantly trying to become
more and more flexible and comfortable for authors as
well as for readers. It is to be noted that any person tak-
ing part in call for papers is able to contact to persons in
charge from the editorial board of the journal, including
the editor and editor-in-chief, by electronic communi-
cation systems, as well as directly by phone and receive
timely and exhaustive reply to their questions.

Journal enables authors to represent their articles in front
of the scholarly circles and practicing professionals, by
means of presentation-discussion. For this purposes, the
journal, together with its publisher, is carrying out the pi-
lot project — “online scholarly discussions”.

By the help of the project, journal “Herald of Law” and its
publisher enables not only the authors of the published

info@heraldoflaw.com
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articles, but also any researcher, to represent their works
(articles, dissertation, monograph, textbook) through
discussion. Upon evaluating the topicality, practical and
scholarly importance of the works, publisher decides on
organizing a scholarly discussion. Hopefully, the young, as
well as experienced legal researchers will take interest in
this project.

We believe that the project will facilitate demonstrating
important scholarly legal researches.

Up to now, two local and one international online scholarly
discussion (on the topic of — key aspects of the complicity
in Criminal Law of Georgian and Latin American countries
(example of Chile)) has been held. The latter was attended
by professor Gustavo Balmaceda Hoyos from Chile, who
delivered a speech during the event. The discussion was
attended by scholars and practicing lawyers not only from
Georgia, but also from Chile.

According to the changes made to concept of journal, ar-
ticles may be published in Georgian, in English, in German
and in Russian (with abstract in English).

| would like to express my gratitude towards Thilisi Hu-
manitarian Teaching University and law firm “Migriauli
and Partner” for financial support for the second issue of
the journal.

Moreover, | would like to thank to Georgia Integrated
Library Information System Consortium — GILISC and Na-
tional Science Library for checking the articles of the sec-
ond issue of journal for plagiarism for free.

Best wishes,
Editor in chief
Zurab Chkonia
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CONGRATULATION FROM
PROFESSOR BERND
HEINRICH, FACULTY OF LAW
AT UNIVERSITY OF TUBINGEN

(GERMANY)

It is with great pleasure that | have taken

note of the first issue of the “Herald of

Law” of July 2020 and | would like
to congratulate “Union of Legal
Scholars” on this achievement.

The creation of an online journal
published in Georgia is a great
endeavor and it is a profound
honor for me to contribute to
this journal as a member of the
“Editorial Board”, along with many
Georgian scholars, many of whom
| know personally as well. The idea of
a peer-reviewed journal, which is not only
aimed at Georgian scientists, but also, due to its
international orientation and multilingualism, at
scholars all over the world, is a major step forward.
It contributes not only to Georgia “growing towards
Europe”, but also, to other legal systems learning
from Georgian law. This will further promote
Georgia’s international integration and strengthen
comparative law. In addition, the “Herald of Law” will
also advance Georgian legal scholarship as a whole
and create a platform for academic exchange. Some
years ago, we had started a similar project — limited
to a comparative analysis of German-Georgian
criminal law — with the German-Georgian Criminal
Law Journal (DGStZ), which is also published online.
However, the “Herald of Law” goes much further
than this, incorporating all areas of law and has
much more international orientation. This first issue
contains seven well written articles on important
legal topics, all of which are worth reading and which
were written predominantly by young legal scholars.
I am sure that this is only the beginning and that the
further editions of the “Herald of Law” will produce
more interesting articles that will be read all over the
world. Congratulations!

Prof. Dr. BERND HEINRICH, Universitat Tubingen

info@heraldoflaw.com
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CONGRATULATION FROM
PROFESSOR HARALD
CHRISTIAN SCHEU, FACULTY
OF EUROPEAN LAW AT
CHARLES UNIVERSITY,
PRAGUE (CZECH REPUBLIC)

Vazeny kolego,
Dear profesor,

I would like to congratulate you
and your colleagues on the
establishment of a new highly
interesting academic journal
withinternational ambitions.
| am confident that the new
journal will contribute to
the internationalization
of science at research and
to a fruitful exchange with
academic institutions in
Europe. | wish you and the
editors of the journal good luck
and | look forward to further
cooperation.

Best wishes,
Harald Scheu

Professor Scheu is also member of our editorial board.
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the Easy Opt-Out Model

De ltaliaan Giuseppe De Palo is ombudsman van de ontwikkelings-organisaties
van de Verenigde Naties, gerenommeerd hoogleraar op het gebied van alternatieve
conflictbeslechting, een van de oprichters van het ADR Centrum in Rome en ervaren
mediator. Hij heeft veel geschreven over de Europese Mediationrichtlijn en — wetgeving,

en met

name het zogenaamde ‘opt-out’-systeem. Als het aan De Palo ligt worden potentiéle
procespartijen in aangewezen zaken verplicht eerst serieus mediation te beproeven
voordat zij ontvankelijk zijn in een gerechtelijke procedure. Wij legden hem schriftelijk

een aantal vragen voor.

INTERVIEW

If we understand you correctly,
L#| you advocate for a system where
parties, as a general rule, must at
least sit down with a mediator before
starting litigation. After this first ses-
sion, they are free to ‘opt-out’ of the
mediation process, without nega - tive
consequences, and initiate a court pro-
cedure. The mandatory character of this
first session, in order to gain ‘access to
justice’, does not appear to fit naturally
with the idea that mediation is a funda-
mentally voluntary process. Of course,
it all depends on how oneunderstands
‘access to justice’ and ‘voluntariness’.
How would you define these notions in
the context of the ‘opt-out’ system? And
how are these concepts applied in your
work as the Ombudsman forUnited Na-
tions Funds and Programmes?
| believe we do not need new defini-
tions of the voluntariness of mediation,
or of access to justice, to accommodate

info@heraldoflaw.com

the mediation model | call ‘easy opt-out’.
In fact, to me the model fits right in the
traditional concept of voluntariness, in
that all parties must agree to go through
with mediation. The parties are simply
required to attend one initial mediation
meeting with their mediator.

This meeting should not be a mere
‘mediation information-session.” What
mediation is and can/ cannot do is some-
thing the parties should find out about
before engaging in the process, espe-
cially via their lawyers. The meeting
should focus on the viability of media-
tion in the case at hand. For that to hap-
pen, the parties need to be talking, at
least to some extent, about the merit of
the case; see their mediator in action;
gauge the attitude of the other side; lis-
ten to the opponent’s side of the story
and legal arguments, etc. Therefore, the
first meeting has to take place with their
chosen mediator rather than a ‘media-
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tion counsellor’ or a clerk. Also, the me-
diation process must be formally afoot
in order to fully protect the confidenti-
ality of those key initial exchanges. In a
restaurant, wouldn’t you welcome the
opportunity to taste your meal before
confirming your order?

At the end of this initial meeting, the
parties are entirely free to decide wheth-
er to continue with the mediation pro-
cess already in motion or to withdraw at
little cost and without negative conse-
guences (meaning, if you allow me one
final use of the restaurant analogy, that
you can leave the joint having paid only
for the first morsel you ate). | call this
model ‘easy opt-out’ because, of course,
anyone can abandon mediation at any
time. Doing so where there might be
penalties, or after having paid in full for
a entire mediation session, might not be
that easy.

Differently put, since no one is
forced to mediate all the way through,
but only to make a serious initial effort
by showing up for one meeting, | see the
process as being essentially voluntary.
That initial effort, in my experience, is
key because it provides a structured op-
portunity for the parties to make a more
informed decision as to how to deal with
theirdispute.

Thus, we can see how this model is
also conducive not only to better access
to justice, but also to (the narrower con-
cept of) access to courts, as tradi - tion-
ally understood. This first, actual media-
tion meeting is much more than a mere
information meeting, or the formal cer-
tification by litigants that ADR options
were seriously explored before litigation.
It serves as a highly effective ‘filter’ of
cases that might be resolved without ju-
dicial intervention, therefore freeing the
time and resources of the court systems.
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To use a catch phrase, the easy opt-
out model is the ‘mediation of media-
tion’, because the model is the synthe-
sis of two unquestionable, essentially
different and seemingly irreconcilable
elements.

One element is the fundamental le-
gal principle that nobody can be forced
to settle. The other element is empiri-
cal evidence: no matter how heavily in-
centivized, voluntary mediation isnever
usedfrequently.

Because an opt-out model proves
more capable of harnessing the multi-
faceted potential of mediation, while re-
taining its voluntary nature, in the Office
of the Ombudsman for UN Funds and
Programmes we have endeavored to put
that model into action when it comes to
workplace disputes. In the end, the no-
tion that mediation should be used as
the primary dispute resolution method,
wherever possible, has been affirmed
multiple times by the United Nations
General Assembly. In my personal view,
we are just practicing what we preach.

Should parties who chose to ‘opt-

out’ of the mediation process be

- ready, in your opinion, to motivate

this decision before a judge in a subse-
quent court procedure?

This is a hell of a question - it hits
the nail right on the head. Before | try
to answer it, let me say this. It is im-
portant to note that mediation is likely
to be valuable for all parties, regardless
of its outcome. Indeed, a ‘failed medi-
ation’ may not in fact be an actual fail-
ure. Mediation may not have resulted in
an agreement on the day, but airing the
issues face-to-face may lead to a settle-
ment afterwards, or at least there may
be agreement on some points, which
leaves fewer points to litigate and po-
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tentially less costs to incur. As a matter
of fact, there is evidence that a very high
percentage of people who were skepti-
cal about mediation before its start, end-
ed up recommending it to others even
when their mediation failed. Personally,
| might have gotten very lucky, but af-
ter 25 years of mediation practice | have
never heard, from a single participant,
that mediation had been ‘a waste of
time’.

Onto what you asked me, now. |
guess at the basis of your question there
is another one, which goes like this:
‘What’s the point of requiring the par-
ties a serious initial effort at mediation
if they can abandon the process so eas-
ily? Parties may show up, pay lip service
to the process (to avoid sanctions) and
then leave’. The even bigger question,
and certainly too big for me here, is that
of ‘good faith’ in mediation. | will lim-
it myself to the following: | am against
opening up the initial mediation session
to later judicial scrutiny, as that would
affect fundamentally what happens in
the mediator’'s room. To determine a
sufficiently serious effort | am in favor of
setting objective parameters, such as a
minimum time duration of the first ses-
sion, or completing certain defined tasks
in advance, such as preparing a media-
tion statement and a response.

| would add two things. If the initial
session is free or costs the parties only
a symbolic amount, the temptation not
to engage seriously in mediation will be
higher. The mediators, too, might be less
keen to do their best to get the parties to
continue with mediation. Setting an ap-
propriate fee level is thus important. If
‘well begun is half done’, the fee for the
initial session should be around 20% of
the total mediation cost. Mediation users
should realize that mediation services
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come at a cost - like access to courts,
which is not free either but financed by
filing fees and general taxation.

At the policy level, one should also
not be too concerned if many cases exit
the mediation channel because of the
easy opt-out mechanism. First, the sys-
tem is there to filter more effectively
cases that are, and are not, suited for
mediation. Second, even aside from the
foregoing considerations about what
failure in mediation means, these ‘failed’
mediations cases are indeed a cost, from
a systemic point of view. Still, the (nor-
mally moderate) cost of each of these
aborted mediations should be weighed
against the (normally much higher) sav-
ings of each successful mediation that
would not have taken place, without that
initial meeting.?

Mediation often offers parties an
opportunity to achieve an outcome
= that comprises ‘something more’
than merely a practical alternative to a
judicial decision, since a settlement
agreement may also address non-legal
concerns and needs. How can it be en-
sured that this broader ‘potency’ of me-
diation does not disappear from view in
the highly legalized context of the opt-
out system (where the parties are most
likely lawyered-up, their understanding
of the conflict probably defined in legal
terms)?

Litigants will be lawyered-up almost
by definition. Also, if they are facing
the requirement of an initial mediation
meeting, direct negotiations must have
failed - if they have taken place at all. In
this context, the mediation ‘event’ made
easier by the opt-out mechanism be-
comes even more desirable, both at the
individual and the policy level, because
it provides the perfect (or just a better)




LI3JIhOICNL 31663

forum to explore the possibility of har-
nessing that ‘something more’, which
to me includes the human and psycho-
logical dimensions of mediation (for in-
stance when an apology is offered), or
the crafting of a qualitatively superior
agreement, such as when deals or rela-
tionships end up being restored, or even
enhanced.

Why, in your opinion, do parties
f tend to opt for a legal procedure
with an almost certain win-lose
outcome over mediation? In your writ-
ings, you have referred to the work of
Richard Thaler. What lessons can be
learned from the behavioural science
and economics?

A proper answer to the first part of
your question would be long and com-
plex. In an attempt at summary, | be-
lieve there is abundant and solid re-
search that humans are ‘hard-wired’ to
make inferior decisions when it comes
to disputes, regardless of the economic
incentives that, in a given system, might
make litigation more palatable than me-
diation to certain actors in that system.

In Nudge, Richard Thaler and co-au-
thor Cass Sunstein explained in an ac-
cessible way the irrational biases and
cognitive errors leading us to make sub-
optimal decisions. Before them, Daniel
Kahneman and Amos Tversky also gave
us deep (and to me somewhat troubling)
insights as to how people actually make
decisions in the face of uncertainty. As
any lawyer worth his or her salt would
say: there is always uncertainty in going
to trial, even where the facts and the
law appear clearly in favor of one of the
litigants. Decision-making theories are
thus essential to dispute resolution.

The way Thaler and Sunstein indi-
cate to overcome these biases and er-
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rors is to modify the context in which
decisions are presented, which they
refer to as ‘choice architecture’. This is
because people are inclined to choose
a default method rather than an alter-
native option that requires them to take
action and make efforts. When altering
the context in which decisions are pre-
sented, people are nudged away from
suboptimal decisions based on biases
and errors, but they still maintain their
autonomy to decide and their self-deter-
mination.

In this line of thinking, voluntary me-
diation (no matter how incentivized) rep-
resents an opt - in model: parties need
to take action to get the process going.
If they do nothing, the default course of
action is litigation. In the opt-out mod-
el, the parties are free not to engage in
mediation, but inertia is more likely to
make them go with it. In fact, parties
must make efforts to bypass mediation if
they want to start litigation immediately.
They may face possible sanctions, have
to file motions to convince the judge
that mediation would have likely failed,
lose potential benefits, etc.

The Italian experience seems like a
convincing example of how the im-
- ple - mentation of an opt-out sys-
tem can stimulate the effective use of
mediation. What do you believe is the
main objection the institutions within
the UN context to adopt a similar sys-
tem? (And further more: are there per-
haps more recent data that provide an
insight into the current workings of the
Italian system?)

It is worthy of note that various in-
ternational legal systems have shown a
willingness to promote mediation prac-
tices on a larger scale and have thus
introduced mediation requirements
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into their judicial system. EU Directive
2008/52/EC, for instance, provided the
minimum - mum regulatory standards
for mediation legislation to be trans-
posed by the Member States of the Eu-
ropean Union into their national legal
systems. The Directive’'s objective, as
stated in Article 1, is to ‘facilitate ac-
cess to alternative dispute resolution
and to promote the amicable settlement
of disputes by encouraging the use of
mediation and by ensuring a balanced
relationship between mediation and ju-
dicial proceedings.” The ‘balanced rela-
tionship” between mediation and litiga-
tion has been interpreted to mean that
a minimum number of cases filed in the
national courts should be first mediat-
ed - if needed by making mediation a
pre-litigation requirement (as expressly
allowed by art. 5, section 2).

Under the Italian system, which in-
troduced the easy opt-out mechanism
in 2013, parties in certain civil cases are
required to participate in a first meeting
with the mediator, or else they face both
financial and procedural sanctions in the
ensuing litigation. There are no negative
consequences for abandoning mediation
at the end of the first meeting.

This model, in place in Italy for seven
years now, generates on average some
150,000 mediation cases per year and
proves the positive filtering effect | re-
ferred to earlier. When the parties de-
cide to go past the initial meeting, the
settlement rate is around 50%. This per-
centage is stunning, if we think about it.
Remember: these are parties who could
have negotiated a settlement face-to-
face (but did not try or succeed) and
ended up in mediation only because
that is a pre-litigation requirement. Re-
quired to receive a simple, fast and in-
expensive ‘mediation treatment’, these
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litigants found a mediated settlement
in one case out of two. As | put it many
years ago, if you lead the horse to the
river, the water is good and you know
the horse is thirsty, chances are that the
horse will drink, and happily so.

It is not a surprise that the so-called
Italian mediation model has shaped the
Turkish and, as of late, the Greek laws on
mediation. A simple look at the Turkish
statistics, before and after the new law
came into force, illustrates how simple
it is to create a decently-sized mediation
market. That is: one where the number
of mediated disputes is not a miniscule
fraction of the litigated ones. Without
one such market, all discussions about
mediation quality, accreditation etc. are
moot, insignificant. Legislation-induced
mediation practice, as well as public and
private controls over it, generate quality
much faster, and more effectively, than
endless discussions on quality alone will
ever generate a single mediation. This,
at least, has been my experience work-
ing for some of the largest international
donor organizations to promote media-
tion in several parts of the world, before
| joined the United Nations.

In the light of these results, what is
a surprise to most commentators is why
the mediation requirement in Italy only
applies to around 10% of all civil litiga-
tion cases. As the readers might sur-
mise, the number of mediations taking
place where there is no such require-
ment (namely, in 90% of the cases) is
extremely low. Difficult as it still appears
for many mediation enthusiasts to ac-
cept, this sharp difference in numbers
does away with the contention that me-
diation is primarily an issue of culture.
Culture and promotion of mediation are
of course important issues, but certainly
not the primary ones. In fact, how can the
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same country have lots of mediations in
certain types of disputes (where media-
tion is required), and very few or none
in other types (where mediation is not
required), when litigants and especially
the lawyers are often the same? The pri-
mary issue is policy, as Nobel Prize win-
ners of the calibre of Kahneman, Tversky
and Thaler have explained.

In the UN context, a genuine opt-out
system is yet to be implemented, but
there is evidence of movement in that
direction, at least based on the experi-
ence of some of UN agencies. By way of
example, our latest Annual Report talks
about the develop — ment of the internal
mediation project at UNICEF, which | am
hopefull will soon be embraced by the
other four UN agencies my Office serves.

r) Do you think mediation (with an
easy opt-out provision) should also
be tried in situations where conflict
diagnosis would suggest, or where it is
evident, that another intervention - such
as a court procedure resulting in a judi-
cial decision - is probably the more ap-
propriate or effective route? We're think-
ing, for instance, about cases in which
the parties are arguing about the inter-
pretation of legislation or a legal clause.
As you may remember, in my view
mediation is likely to be helpful even
when it fails. Therefore, | would always
choose in favor of a failed mediation (in-

Note
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cluding a mediation that from the start
one knew was very unlikely to succeed),
if the alter — native is a mediation that
did not take place at all, because of a
weak mediation policy. That said, when
writing mediation rules requiring seri-
ous initial efforts at mediation legisla-
tors face choices. By way of example, in
certain jurisdictions cases sent to medi-
ation regardless of the parties’ request
might be chosen randomly (such as ev-
ery other case, or every third case, filed
with the court). The Italian legislator for
example chose a different path, by iden-
tifying certain types of disputes (such
as real estate, inheritance, libel etc.)
where mediation was deemed probably
more successful and requiring a pre-tri-
al mediation meeting in those cases.
Both models have value. In fact, if the
random selection model shows positive
results, one could say that mediation
is effective regar — dless of the nature
of the dispute. In that case one could
decide to extend the pre-trial media-
tion meeting to all areas of litigation, at
least on a trial basis. The Italian model
and similar ones provide more targeted
evidence, allowing both to experiment
with additional types of disputes, if me-
diation proves successful in some, and
to remove the mediation requirement in
other types, where the requirement ap-
pears not to work.

1 The importance of this costs/benefits analysis is illustrated by two studies con-
ducted for the European Parliament: Quantifiying the costs of not using mediation
- a data analysis (2011) and ‘Rebooting’ the mediation directive: assessing the lim-
ited impact of its implementation and proposing measures to increase the number
of mediations in the EU (2014), available at www.europarl.europa.eu.
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ABSTRACT

The paper encompasses two types of actions for damages against medical practitioners -
wrongful life and wrongful birth claims in comparative analysis. Comparative analyses and over-
views jurisprudence of France, Germany, the Netherlands, the UK and the USA on wrongful birth
and life cases.

The preconditions for choosing comparable jurisdictions were the following: long and contro-
versial history of dealing with wrongful cases; cases that are landmark and innovative with inter-
national importance; the last criterion was that the case had been challenged from early periods,
however, now the practice is already established either by the Supreme Courts, or by the Legislative
bodies.

The paper invited keen attention to the role of dignity in wrongful cases and highlights the
challenges what is in front of the decision-making bodies while adjudicating.

KEYWORDS: Fetus, Disability, Dignity

INTRODUCTION

The paper encompasses two types
of actions for damages against medical
practitioners — wrongful life and wrong-
ful birth claims?! in comparative analysis.

The Second Chapter makes compara-
tive analysis and overviews jurisprudence
of France, Germany, the Netherlands, the

UK and the USA on wrongful birth and
life cases. The central question is tested
through the comparative method to ad-
vance knowledge on the wrongful cases.
The preconditions for choosing compara-
ble jurisdictions were the following: long
and controversial history of dealing with
wrongful cases; cases that are landmark
and innovative with international impor-

1 GaiparaShvili, M., 2020. Wrongful Birth and Wrongful Life Cases from a Human Rights

Perspective. Herald of Law, 1(1), pp. 11-12.
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tance; the last criterion was that the case
had been challenged from early periods,
however, now the practice is already es-
tablished either by the Supreme Courts,
or by the legislative bodies. The paper
mainly evaluates the landmark cases,
and an appropriate weight is given to
German and USA jurisdictions that direct-
ly evaluated the constitutionality of the
wrongful cases. Hence the decisions on
constitutionality are binding upon the civ-
il courts, the paper further assesses how
that legal reasoning influenced the civil
law judgments in USA and Germany. The
choice of the Netherlands was precondi-
tioned by the highly cited and criticized
case that established different practice
from the majority. Thus, analysis of the
judgment is outstanding and innovative.
In France and the UK wrongful cases were
highly debated among society, they both
dealt with those cases in legislative and
judicial frames.

Even though the compared jurisdic-
tions are from different legal systems,
it was relevant to compare the common
law and the European system and simul-
taneously examine differences within
the European countries in order to give
the research a wide scope. The chapter
shows how argumentations on wrongful
cases have developed and what legal
reasoning of different conclusions are.
The research has shown that difference
is apparent. The scope of comparative
research covers the most relevant pri-
mary and secondary sources. Since the
paper reviews historical developments
and the cases when the wrongful claims
were decided the first time or practice
was established, it includes both older
and newer cases. As all further discussed
cases are from the highest courts and
legislation are from the official legisla-

info@heraldoflaw.com

HERRALD OF LAW www.heraldoflaw.com

tive bodies of the different jurisdictions,
they might be deemed comparable as
soon as it achieves the aim of compar-
ative analysis and shows the different
reasoning of the countries.

The paper invited keen attention to
the role of dignity in wrongful cases and
highlights the challenges that are in front
of the decision-making bodies while ad-
judicating. Chapter 3 delves deeply into
the dilemma if a child’s birth is a source
of damage or a blessing. The last chap-
ter provides the conclusion of the paper.

1. COMPARATIVE ANALYSIS

It was decisive to show how national
levels within the various jurisdictions re-
flect and incorporate the paper’s central
matter. The central question is tested
through the comparative method to ad-
vance knowledge on the wrongful cas-
es. Therefore, the best way to analyse
the central question was to use research
methodology - comparative analysis.
Henceforth the paper illustrates the out-
come of the comparative survey that
was conducted on the practice of France,
Germany, the Netherlands, the UK and
the USA.

The review of the secondary sources
showed that the most national legal sys-
tems do not acknowledge the pregnant
woman’s right to self-determination
as an independent issue in the wrong-
ful birth actions. The monetary costs of
raising the disabled child are the prima-
ry concern and additional compensa-
tion for the pain and suffering caused
by the unwanted birth of a disabled
child may be awarded. That is the law
in Austria, Finland, Germany, Ireland, It-
aly and Spain, but there are exceptions
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that challenge the predominant rule of
non-acknowledgement of the woman’s
interest in self-determination: the Neth-
erlands and Portugal.?

As scholars argue Wrongful life cas-
es are typically not resolved in favour of
the claimant throughout Europe, how-
ever, few jurisdictions indeed awarded
such compensations to the child.? Legal
behind of majority’s argument is that no
one has a right not to be born. Greece,
Italy, Austria, Poland, Portugal, France,
Hungary, Spain Canada, U.S. turned
down the wrongful life cause of action
however abovementioned countries
changed their position about this action
few times and this once more highlights
controversiality of the topic.?

In order to determine where the
countries judiciary and legislative sys-
tems stand in wrongful birth and life
cases, the following paragraphs will
evaluate primary sources from different
jurisdictions.

1.1. France

An applicant was “suffering from
handicap” and even though that doctor
told him that he did not have a hereditary
disability man’s wife gave birth to a child
with the same disability, as her father.®
The Cour de Cassation awarded damag-
es to the plaintiffs who seek a piece of
advice regarding the absence of the risk
and due to the medical malpractice risks
were not assessed properly.® Further-
more, in the highly publicised’ Perruche
case, the Cour de cassation argued that
when the faults committed by the doctor
prevented a woman the choice to abort
a foetus with disabilities, that child can
demand reparation of the harm resulted
by the disability.®

Opponents of the wrongful life ac-
tions and the Perruche case argue that
allowing wrongful life claims is a slip-
pery slope towards euthanasia and vio-
lates human rights.® Once it is admitted

2 Briiggemeier, G., Ciacchi, A. and O’Callaghan, P., “eds.”, 2010. Personality Rights in European
Tort Law. Cambridge: Cambridge University Press, pp. 540-541.

3 Winiger, B., Koziol, B., Koch., B. and Zimmermann, R., “eds.”, 2011. Digest of European Tort
Law. Vol. 2: Essential Cases on Damage. De Gruyter, p. 958.

4 Giesen, I., 2012. The Use and Influence of Comparative Law in ‘Wrongful Life> Cases. Utrecht
Law Review, 8(2), pp. 35, 41.

5 Cour de cassation, Chambre civile, 26 March 1996, civ I Bull, no 155; Cass civ 1, 16 July 1991,
Bull civ I, no 248.

6 Winiger, B., Koziol, B., Koch., B. and Zimmermann, R., “eds.”, 2011. Digest of European Tort
Law. Vol. 2: Essential Cases on Damage. De Gruyter, p. 911.

7 Briiggemeier, G., Ciacchi, A. and O’Callaghan, P., “eds.”, 2010. Personality Rights in European
Tort Law. Cambridge: Cambridge University Press, p. 520.

8 Cour de cassation (supreme court for judicial matters), 17 November 2000, JCP 2000, II, 10438,
Epoux X v. Mutuelle d'assurance du corps sanitaire francais Subsequent developments.

9 The bishop of Tours, André Vingt-Trois, the president of the French Catholic church family
committee, said that the ruling was an insult to all families who bring up children with disabilities.
He said: “I think with great sadness of all families who have welcomed Down's children, who have
showered them with love and received great love in return. This ruling amounts to a declaration that
such love was worthless.” [Online] Available at: <https://www.independent.co.uk/news/world/
europe/downs-syndrome-children-have-right-never-to-have-been-born-court-rules-5363055.
html> <https://www.famguardian.org/subjects/Life/News/RightNotToBeBorn.htm> [Accessed
1 november 2020].
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that non-existence can, in some circum-
stances, be preferable to existence, the
practice of involuntary and non-volun-
tary euthanasia of “undesirable” indi-
viduals will be encouraged.’® However,
following the notorious Perruche case,
Parliament passed a law restricting the
wrongful birth and wrongful life actions
where the liability of a health-care pro-
fessional has established vis-a-vis the
parents of a child with a disability. In par-
ticular, if doctors did not detect the dis-
ability during the pregnancy by reason
of gross negligence, the parents may
claim compensation in respect of their
damage only.!!

After the legislative amendments,
the case-law was consistent and set-
tled on restricting wrongful life and birth
cases. Nevertheless, the issue was so
controversial and sensitive from the hu-
man rights standpoint that two cases
were brought before the ECtHR (Draon
v. France and Maurice v. France). They
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were the first applicants who directly
challenged restrictions on wrongful life
and birth cases before the Court and
whose applications were admissible (the
third chapter discusses the decisions
and the legal reasoning of the ECtHR).

1.2. Germany

Germany was one of the first coun-
tries in Europe that assessed wrongful
cases in light of human rights and re-
viewed the constitutionality of those ac-
tions. In Germany decisions about pre-
natal life were not consistent for a long
time. On the one hand the Federal High
Court!? and the first senate of the Fed-
eral Constitutional Court!® had allowed
claims on wrongful conception. On the
other hand, the second Senate of the
Federal Constitutional Court in the case
on abortion found that to regard the ex-
istence of a child as a ground for dam-
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10 Lewis, P., 2005. The Necessary Implications of Wrongful Life Claims: Lessons from France.
Eur. J. Health Law, 12, pp. 135, 141.

11 The Act of 4 March 2002 on the rights of the ill and the quality of the health system contains a
First Title called Solidarity with disabled persons, Art. 1 of this Act notably states that “nobody
can claim loss for the mere fact of having been born. The person born with a disability due to
medical fault can obtain reparation of his/her harm when the culpable act directly caused the
disability or aggrieved it, or prevented the taking of measures suitable to attenuate it. Once a
professional or an institution in the medical sector is held liable vis-a-vis the parents of a child
born with a disability which was not assessed during pregnancy because of a manifest fault, the
parents can claim compensation on the basis of the loss suffered by them only. This loss will
not include the particular expenses caused by the disability during the child’s entire life. The
compensation of these expenses is a matter of national solidarity”.

12 BGH, 18.03.1980 — VI ZR 105/78: If the failure of a sterilization procedure leads to the birth of a
healthy legitimate child, which is undesirable because of family planning, then the maintenance
burden borne by the mother may result in a claim for damages against the person responsible for
the faulty operation.

13 Bundesverfassungsgericht, BVerfGE 96, 375: The First Senate of the BVerfG has rejected
the constitutional complaints of two doctors against their civil-law convictions for damages
or compensation for pain due to failed sterilization and incorrect genetic counselling before
procreation of a child. The jurisprudence of the civil courts on medical liability in case of failed
sterilization and incorrect genetic counselling before procreation of a child does not violate
human dignity.
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ages was a violation of human dignity
as laid down in Article 1 of the German
Constitution.*

In 1983 German Supreme Court
made a landmark decision according
to which wrongful life cases are denied
because there is no duty to prevent
the birth of children with disabilities.?>
The Court furthermore evaluated in this
judgment, that the experience under
the national socialist regime of lawless-
ness, does not permit the courts any le-
gally relevant judgment about the val-
ue of the lives of others.'®* Comparing
the existence of the child and his or her
non-existence and argument that life is
a negative economic factor contradicts
the main constitutional principle - pro-
tection of human dignity.” According to
scholars legal behind of the reasoning is
that such a comparison means to quan-

tify the human life, make it relative!®
and is inadmissible as “it would infringe
the inviolability of the person”.®* How-
ever, the above-mentioned arguments
are highly criticised because the pro-
fessional negligence of the defendant
was the cause of the damage suffered
to the child. Moreover, even though
the doctor did not damage the foetus,
due to his/her negligence the mother
lost the opportunity to have an abor-
tion that is women’s crucial right.2° Al-
though, majority of scholars are more
inclined to reject wrongful life claims
based on the rationale that the right to
life is a gift and compensation would
be contrary to the sacred nature of the
child’s life.?! Life is the most valuable
right that law can protect?? and, there-
fore, giving birth cannot be considered
as a tort.z

14 Bundesverfassungsgericht, BVerfGE 88, 203 (Schwangerschaftsabbruch II); Busch, C. and
Schulte-Nolke, H. “ed”., 2011. EU Compendium Fundamental Rights and Private Law, A
Practical Tool for Judges. Sellier European law publishers, p. 40.

15 BGH, 18.01.1983 — VI ZR 114/81.
16 Ibid.
17 BGH, 16.11.1993 — VI ZR 105/92.

The Swiss Supreme Court (Bundesgericht) shares the point of view that a child is not damage
(Entscheidungen des Schweizerischen Bundesgerichts (BGE) 20 December 2005, 132 III 359,

Ruda, A.,2010. I Didn't Ask to Be Born: Wrongful Life from a Comparative Perspective. 1 JETL

Winiger, B., Koziol, B., Koch., B. and Zimmermann, R., “eds.”, 2011. Digest of European Tort
Law. Vol. 2: Essential Cases on Damage. De Gruyter, p. 907, According to practice in Austria
the birth and existence of a child is not damage; however, the associated financial costs must be
distinguished. If the parents would have decided to abort the seriously disabled child based on
proper advice, then the doctor is liable for the entire maintenance costs concerning the disabled
child. There is a consensus that the existence of a child as such does not constitute damage.
Equally, any claim by the child based on its unwanted existence (wrongful life) is predominantly

Ruda, A.,2010. I Didn't Ask to Be Born: Wrongful Life from a Comparative Perspective. 1 JETL

Markesinis, B. and Unberath, H., 2002. The German law of torts a comparative treatise. Hart, p.

18

4C.178/2005).
19

— Journal of European Tort Law, pp. 204, 210.
20

rejected.
21

— Journal of European Tort Law, pp. 204, 228.
22

161.
23

Bar, C., 2000. The Common European Law of Torts: Damage and damages, Liability for and
without Personal Misconduct, Causality and defences — Volume Two. Oxford: Oxford University
Press, p. 63.
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The German Federal Supreme Court
allowed wrongful birth action and argued
that the defendant doctor was liable for
the costs of the child’s maintenance.?* The
Court was eager to show that it regarded
neither the birth nor the existence of the
child as damage and therefore, allowing
tort in wrongful birth cases does not vio-
late the Constitutional principle of human
dignity.* The Court argued that there
was only a “scientific chain of causation”
between the existence of the child and
the obligation to maintain it. It is disputed
whether the legal link between the exis-
tence of the child and the obligation can
be called “scientific” and many academic
writers criticise the reasoning of the Fed-
eral Supreme Court.?® In particular, the
judgment has been criticised as being in-
consistent with its decisions in the cases
of wrongful life where the court regarded
life sacred and untouchable.?” However,
the practice is established, and claimants
can recover the full amount that is neces-
sary to support their child. Nevertheless,
if the court wants to avoid inconsistency,
it must deny damages in both wrongful
life and wrongful birth cases.

1.3. The Netherlands

The paragraph assesses the practice
of the Netherlands on wrongful cases.

24 BGH, 22.11.1983 — VI ZR 85/82.

HERRALD OF LAW www.heraldoflaw.com

In doing so, attention is primarily devot-
ed to the way the Dutch Supreme Court
handled these issues in its Kelly deci-
sion. On the European scene, the Dutch
Kelly case attracted much attention as
well it is highly cited and criticised. It is
one of the exceptional cases in the world
that challenged the settled practice on
wrongful life cases and argued an un-
conventional point of view from the hu-
man right perspective. Therefore, the
paragraph reviews the ground-breaking
and landmark case in wrongful life and
birth actions history.

In a Dutch Kelly?® case Hoge Raad
(Supreme Court) expresses the opinion
that the wrongful birth actions are not
in conflict with the dignity of the child,
nor with its right to life. According to the
facts, during the pregnancy check-ups,
Kelly’s parents informed the midwife
that the father’'s nephew had a severe
disability. However, the midwife assured
the parents that it was not necessary to
have prenatal screening (or to consult a
geneticist) since the parents already had
a healthy child. When Kelly was born, it
was clear that she had the same disabili-
ty as her cousin. The Court ruled that the
doctor’s breach of duty deprived the pa-
tient of the right to prevent the birth of a
child with a “genetic anomaly” and a de-
cision on abortion is a part of a mother’s
right to self-determination. The Court

25 Regarding the wrongful birth cause of action, the Supreme Court of Austria held that when a child
with a disability was born due to the lack information and in case of full information the claimants
would have had an abortion that obliges the doctor to avoid parents from extreme financial
burden and support an impaired child. The Supreme Court allowed the claim and reasoned that
the establishment of liability does fall within the broad scope of the notion of damage under
Austrian law (Oberster Gerichtshof, 11 December 2007, 50b148/07m = RdM 2008, 47).

26 Winiger, B., Koziol, B., Koch, B. and Zimmermann, R., “eds.”, 2011. Digest of European Tort
Law. Vol. 2: Essential Cases on Damage. De Gruyter, p. 906.

27 Ibid. pp. 937-938.
28 Hoge Raad, 18.03.2005, C03/206HR.
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argued that in medical cases, the right
to information which creates the ability
to determine one’s own life as much as
possible is derived from Arts. 10 and 11
of the Constitution and from Arts. 7:448
and 450 BW (Dutch Civil Code).? If a
doctor breaches his/her duty to provide
his/her patient with information which is
relevant in relation to that person’s pos-
sibility to make choices, he/she is liable
for the damage that has been caused
by the breach. Therefore, the fact that
mother was not given the relevant infor-
mation to make a well-informed decision
should be regarded as an infringement
of a right of personality which entitles
her to compensation of damages for
non-economic loss.?° The Supreme Court
further held that the provider of care (a
midwife) was not only liable towards the
mother of the child with disabilities but
also towards the father and the child
(wrongful life) itself. The Court evaluat-
ed the role of human dignity and argued
that by paying damages to Kelly, her hu-
man dignity is not compromised, but it
enables her to live a dignified existence
as much as possible. Apart from expens-
es for raising the child, the Court also ac-
knowledged the possibility of compensa-
tion for loss of income for the mother.3!

29 Hoge Raad, 23.11.2001, NJ 2002, 387.

1.4. The UK

The UK has a long history of dealing
with wrongful cases. Besides the large
body of case-law about wrongful ac-
tions, it does have a law indirectly requ-
lating those actions dated by 1976. From
the diverse judgments, the paper chose
to discuss the cases from England and
Scotland that are decided on the highest
judiciary level. The case law of the UK
was relevant for the reason of an inad-
missible decision on Reeve v. The Unit-
ed Kingdom,*? where the Commission
found that British law touch upon an
action for wrongful life is balanced and
in line with the human rights principle.
The paragraph also reviews the judg-
ment from Scotland that in-depth eval-
uates father’'s claims in wrongful birth
cases. On behalf of that ruling might be
said that it is quite rare judgment since
it examines a father’s claims under the
Human rights angle. Therefore, it was
essential to incorporate the analysis of
that judgment as it broadens the scope
of the actions and gives the same value
of protection to the fathers.

In the UK, according to established
case law?*® and Congenital disabilities
(civil liability) Act 1976, a child cannot
bring an action for wrongful life because
allowing the action would be inconsis-
tent with the sanctity of life and second-
ly, the doctor’'s duty of care could not

30 Briiggemeier, G., Ciacchi, A. and O’Callaghan, P., “eds.”, 2010. Personality Rights in European
Tort Law. Cambridge: Cambridge University Press, pp. 527-528.
31 Bussani, M. and Sebok, A., “eds.”, 2015. Comparative Tort Law Global Perspectives. Edward

Elgar Publishing, pp. 241-242.

32 Reeve v. The United Kingdom, App no 24844/94, Decision of inadmissibility of the former

Commission of 30 November 1994.

33 McFarlane v Tayside Health Board, 2000, 2 AC 59, HL.
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include a duty to terminate the pregnan-
cy.3* In McKay v Essex AHA3> the Court
explained that the law did not recognise
being born as damage and to assess the
damages in such cases is impossible.3®
The practice of the UK was disputed in
the ECtHR. However, the commission
noted that in the name of “public policy”
and “sanctity of human life” that wrong-
ful life restriction must be considered
proportionate and under the State's
margin of appreciation as it involves the
moral and ethical considerations.?’

The decision of the Court of Session
of Scotland (Supreme Civil Court) in Mc-
Lelland v Greater Glasgow Health Board
is an illustration of a liberal approach to-
wards wrongful birth claims. The court
held that both parents were entitled to
damages because it was reasonably
foreseeable to the defendants, if they
failed in their duty of care. The Court
highlighted that the harmful effects on
the claimants would include “both severe
shock and distress on discovery that the
child was affected by the syndrome, and
also, in the longer term, increased stress
and mental wear and tear in bringing up
and caring for the child”.3® According to
practice in Scotland the equal standing
of both parents is justified in wrongful
birth cases, and it is not necessary for
the father to plead nervous shock as his
harm was indirect stress.?°

HERRALD OF LAW www.heraldoflaw.com

1.5. The USA

The following paragraph delineates
the results of the jurisdictional survey
conducted on legislation and the Su-
preme Court decisions from the USA
States. The Federal Supreme Court of
the United States has never dealt with
wrongful life or birth cases. However,
that issue was challenged in 42 states
either by the Supreme Courts or by the
legislative bodies. It was crucial to anal-
yse the USA's practice since the Courts
deal with wrongful cases from 1967 thus,
having a great deal of valuable case-
law including the assessment of these
disputes in the context of its constitu-
tionality. Furthermore, on wrongful birth
and life claims legislation and decisions
of the states differ and contradict each
other. For instance, while some States
allowed the claims, other States, in con-
trast, have explicitly rejected the view
that the birth of a child can constitute
an infringement. The difference in legal
reasoning from state to state empha-
sises the controversiality of the issue.
Therefore, it was significant to show the
underlying legal arguments of the differ-
ent reasoning in the same jurisdiction.

In USA number of courts upheld a
typical wrongful birth case where the par-
ents argue that if not the doctor’s negli-
gence they would have chosen to abort

34 Birks, P., “ed.”, 2000. English Private Law. Oxford: Oxford university press, p. 422.
35 McKay v Essex Area Health Authority [1982] QB 1166.
36 Jackson, E., 2016. MEDICAL LAW: Text, Cases, and Materials, Oxford: Oxford university

press, p. 762.

37 ECtHR, Reeve v. United Kingdom (dec), App no 24844/94, Commission decision of 30

November 1994.

38 McLelland and McLelland v Greater Glasgow Health Board, SCS 7 MAR 2001.
39 Baginska, E., 2010. Wrongful Birth and Non-Pecuniary Loss: Theories of Compensation, JETL,

1, pp. 171, 196.
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the foetus.*® The first case involving
wrongful birth and wrongful life claims
was Gleitman v. Cosgrove* in New Jer-
sey where the Supreme Court rejected
the plaintiffs’ claims. The connotation of
this judgment was that children born with
disabilities are not less valuable humans
than children born without disabilities.*?
The majority of states after Gleitman
v. Cosgrove have recognized wrongful
birth actions,*? although, few states have
statutorily banned it.** lllinois Supreme
Court in Siemieniec v. Lutheran General
Hospital*> decided that wrongful life ac-
tions contradict to the sanctity of life and

the parents were not entitled emotional
distress damages because the defendant
did not “endanger” them.* On the one
hand, statutorily prohibition of wrongful
birth claims is becoming increasingly pop-
ular among States.*” On the other hand,
people are more prone to sympathise
wrongful actions and on this indicates
jury verdicts and settlements from states
(for instance, Montana, Oregon, Florida,
New York)*® that do allow wrongful birth
claims.*®

In 2017, the lowa Supreme court rec-
ognised a personal injury claim in wrong-
ful birth for the first time and relied its

on wrongful birth actions clarified that arguments on the trend toward judicial

40 Dobbs, D. and Hayden, P., “eds.”, 2005. Torts and Compensation personal accountability and
social responsibility for injury (American Casebook Series) Sth edn. West Group, p. 609.

41 The decision of the Supreme Court of New Jersey, 6 March 1967, case 49 N.J. 22,28 227 A. 2d
689, 692,22 A. L. R. 3d 1411. Gleitman, v. Cosgrove (1967).

42 Bloom, A. and Miller, P., S., 2011. Blindsight: How We See Disabilities in Tort Litigation. 86
Wash. L. Rev. pp. 709, 733.

43 Barber, P., 2012. Prenatal diagnosis: an ethical and a regulatory dilemma, HOUJHLP, 13, pp.
329, 336.

44 Idaho Code §5-334; Minnesota Statutes § 145.424; MO Rev Stat §188.130; South Dakota Codified
Laws 21-55-2; Indiana Code Ann. §34-12-1-1; Michigan Compensation Laws §600.2971; Ariz.
Rev Stat Ann §12-719; Okla. Stat. tit. 63, §1-741.12; K.S.A. 60-1906; 42 Pa. Cons. Stat. Ann.
§8305 that was appealed in Dansby v. Thomas Jefferson Univ. Hosp., 623 A.2d 816, 816 (Pa.
Super. Ct. 1993), however, court concluded that the Pennsylvania wrongful birth statute passes
constitutional muster and the protection of fetal life has been recognised to be an important state
interest.

45 Siemieniec, v. Lutheran General Hospital, 117 Ill. 2d 230, 512 N.E.2d 691, 111 Ill. Dec. 302
(1987).

46 Nichele, J., 2019. Recovery of damages for emotional distress. DCBABR, 31, pp. 14, 16.

47 Harris, C., 2014. Statutory prohibitions on wrongful birth claims & their dangerous effects on
parents. Boston College Journal of Law & Social Justice, 34, pp. 365, 380-382.

48 Ibid. p. 394.

49 Compare, the High Court of Australia decided by majority that the wrongful life claim should be
denied, Harriton v Stephens [2006] HCA 15, paras 252-253: “A comparison between a life with
disabilities and non-existence, for the nature of the damage caused, is impossible. Judges in a
number of cases have been made to the philosophers and theologians as persons better schooled
than the courts in apprehending the ideas of non-existence, nothingness and the afterlife ...
There is no practical possibility of a court (or jury) who has never been arrested or evaluating or
receiving proof of, the actual loss or damage as claimed by the appellant. It cannot be determined
in what sense Alexia Harriton's life with disabilities represents a loss, deprivation or damage
compared to non-existence.”
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acceptance of this action.®® The Court majority of courts refuse to accept
claimed that at least twenty-three® wrongful life actions,>* but the states
states recognise the claim by judicial of California,>> New Jersey®® and Wash-
decision while Maine allows wrongful ington®’ are the exceptions.’® The main
birth claims by statute.? However, three argument for denial of the claims is
state supreme courts took a different the robust public policy of protecting
approach and refused to allow wrongful the right to life.>® In Gleitman argu-
birth claims.>3 ment on Policy considerations®® have

Although most state courts have led New Jersey Supreme Court to de-

recognised wrongful birth actions, the cline wrongful life actions. However, in

50
51

52
53

54
55
56
57
58

59

60

Plowman v. Fort Madison Community Hospital, 896 N.W.2d 393 (Iowa 2017).

According to other sources 28 states allow this action, [Online Available at: <https://www.
coloradoindependent.com/2012/03/22/arizona-joins-states-banning-wrongful-birth-litigation/>
[Accessed 1 november 2020].

Plowman v. Fort Madison Community Hospital, 896 N.W.2d 393 (Iowa 2017), para 400.
Kentucky (Grubbs ex rel. Grubbs v. Barbourville Family Health Ctr., 120 S.W.3d 682, 689 (Ky.
2003)); , North Carolina (Azzolino, v., Dingfelder, 315 N.C. 103, 337 S.E.2d 528, 537 (1985));
Georgia (Atlanta Obstetrics & Gynecology Grp. v. Abelson, 260 Ga. 711, 398 S.E.2d 557, 563
(1990)).

Linton P. B., 2011. The legal status of the unborn child under state law. USTJLPP, 6, pp. 141,
144.

Curlender V., Bio-Science Laboratories 106 Cal. App (3d) 811, 165 Cal. 477 (1980).

Procanik v. Cillo, 478 A.2d 755 (NJ 1984).

The decision of the Supreme Court of Washington, En Banc, 6 January 1983 case, 656 P.2d 483
(Wash. 1983). Harbeson, v. Parke-Davis, Inc.

Giesen 1., 2012. The Use and Influence of Comparative Law in ‘Wrongful Life’ Cases. Utrecht
Law Review, Vol. 8, 2, pp. 35, 41.

Elliott v. Brown, 361 So0.2d 546, 548 (Ala. 1978); Walker by Pizano v. Mart, 790 P.2d 735 (Ariz.
1990), para 42: “it is unfair and unjust to charge the doctors with the infant's medical expenses.
The position that the child may recover special damages despite the failure of his underlying
theory of wrongful life violates the moral code underlying our system of justice from which
the fundamental principles of tort law are derived”; Linninger v. Eisenbaum, 764 P.2d 1202,
1209-12 (Colo. 1988); Rich v. Foye, 976 A.2d 819, 834-38 (Conn. Super. Ct. 2007); Garrison, v.
Med. Ctr. of Del., Inc., 581 A.2d 288, 293-94 (Del. 1990); Kush, v., Lloyd, 616 So0.2d 415, 423
(Fla. 1992); Spires, v., Kim, 416 S.E.2d 780 (Ga. Ct. App. 1992); Blake, v., Cruz, 698 P.2d 315,
321-22 (Idaho 1984); Siemieniec, v., Lutheran Gen. Hosp., 512 N.E.2d 691, 696-703 (Il1. 1987);
Grubbs, v., Barbourville Family Health Ctr., P.S.C., 120 S.W.3d 682 (Ky. 2003); Kassama, v.,
Magat, 792 A.2d 1102, 1114-24 (Md. 2002); Viccaro, v., Milunsky, 551 N.E.2d 8, 12-13 (Mass.
1990); Taylor v. Kurapati, 600 N.W.2d 670, 682-94 (Mich. Ct. App. 1999); Proffit, v., Bartolo,
412 N.W.2d 232, 238-43 (Mich. Ct. App. 1987); Greco, v., United States, 893 P.2d 345, 347-48
(Nev. 1995); Smith, v., Cote, 513 A.2d 341, 351-55 (N.H. 1986); Azzolino, v., Dingfelder, 337
S.E.2d 528, 532-33 (N.C. 1985); Willis, v., Wu, 607 S.E.2d 63, 71 (S.C. 2004); Dumer, v., St.
Michael's Hosp., 233 N.W.2d 372, 374-76 (Wis. 1975); Procanik, v., Cillo, 478 A.2d 755, 760-63
(N.J. 1984) (same); Harbeson, v,. Parke-Davis, Inc., 656 P.2d 483, 494-97 (Wash. 1983) (same).
See also, Becker v. Schwartz, 46 N.Y.2d 401,411, 413 N.Y.S.2d 895, 900, 386 N.E.2d 807, 812
(1978), in New York an infant does not have a right to be born as a whole functioning human
being and that it is beyond judicial competence to ascertain whether the infant has suffered any
injury by being born.
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Procanik it overruled the decision. The
Court refrained from the philosophical
discussion about the life and explained
that the decision to allow the recovery
of extraordinary medical expenses is
not premised on the concept that non-
life is preferable to an impaired life,!
but is predicated on the needs of the
living.%2 When a child requires extraor-
dinary medical care, the financial im-
pact is felt not just by the parents, but
also by the injured child.®® Also, his/her
siblings because money that is spent
on the health care of one child is not
available for the clothes, food, or col-
lege education of another child.®* The
Court furthermore argued that the
law is more than an exercise in logic
and logical analysis and it should not
become an instrument of injustice.
Therefore, the logic that permits par-

ents to recover for the wrongful birth
action, but denies the child’s own right
to recover expenses, yields the unjust
result.®> Even though of financial ar-
guments, Procanik reasoning is in the
minority and most of the States do not
recognise wrongful life actions. The
concept of public policy, as perceived
by most courts, has been utilised as
the basis for denying the recovery. A
deeply held belief in the sanctity of life
has compelled most of the courts to
deny recovery to those who have been
born with a “serious impairment”.¢®
Besides the decisions, the number
of States banned both wrongful life and
wrongful birth causes of action by stat-
ute.®’” Constitutional challenges brought
against these statutes included the ar-
gument that the legislation interfered
with the “abortion liberty” recognized in

61 See also, Harbeson, v. Parke-Davis, Inc., 656 P.2d 483 (Wash. 1983), para 482: “.. .measuring
the value of an impaired life as compared to nonexistence is a task that is beyond mortals, whether
judges or jurors. However, we do not agree that the impossibility of valuing life and nonexistence
precludes the action altogether. General damages are certainly beyond computation. .. But one of
the consequences of the birth of the child who claims wrongful life is the incurring of extraordinary
expenses for medical care and special training. These expenses are calculable. Thus, although
general damages are impossible to establish with reasonable certainty, such special damages can
be proved.”

62 Procanik v., Cillo, 478 A.2d 755 (NJ 1984), para 353.

63 Whitney, D. and Rosenbaum, K., 2011. Recovery of Damages for Wrongful Birth. J. Legal Med.,
32, pp. 167, 175; but see, Burns, T., 2003. When Life Is an Injury: An Economic Approach to
Wrongful Life Lawsuits. Duke L.J., 52, pp. 807, 811.

64 Procanik, v., Cillo, 478 A.2d 755 (NJ 1984), para 351.

65 Ibid. para 352.

66 Curlender, v., Bio-Science Laboratories 106 Cal. App (3d) 811, 165 Cal. 477 (1980), para 826.

67 Idaho Code §5-334; Minnesota Statutes §145.424; MO Rev Stat §188.130; N.D. Cent. Code
§32-03-43; South Dakota Codified Laws 21-55-2; Indiana Code Ann. §34-12-1-1; Michigan
Compensation Laws §600.2971; Okla. Stat. tit. 63, §1-741.12; 42 Pa. Cons. Stat. Ann. §8305;
Ariz. Rev Stat Ann §12-719; K.S.A. 60-1906; At least four States, in the absence of legislation,
have refused to recognize wrongful birth, as well as wrongful life, causes of action. See Atlanta
Obstetrics & Gynecology Grp., 398 S.E.2d at 558-63; Grubbs, 120 S.W.3d at 687-91; Azzolino,
337 S.E.2d at 533-37.

info@heraldoflaw.com




Roe.®® Despite those arguments the ac-
tions were unsuccessful and the Courts
rejected them since the states neither
affect nor impose a significant burden
on a woman’s right to an abortion.%°
However, in Hickman case,’® Chief Jus-
tice, in his dissenting opinion, pointed
out that Roe protects the decision-mak-
ing process to choose an abortion or not
and simultaneously it gives a woman the
possibility to make an informed choice
concerning abortion. Therefore, as soon
as a state interferes with a woman'’s de-
cision-making process, the state’s action
is unconstitutional. The possibility that a
doctor will be held responsible for neg-
ligent conduct is a guarantee that the

HERRALD OF LAW www.heraldoflaw.com

the Court balanced the conflicting rights
in the constitutional frame and decided
in favour of the restriction of wrongful
claims. The Court established that the
State “has no obligation [under Roe v.
Wade] to take the affirmative step of im-
posing civil liability on a party for fail-
ing to provide a pregnhant woman with
information that would make her more
likely to have an elective, and eugenic,
abortion”.”? Those constitutional chal-
lenges highlight the inevitable tension
of wrongful actions as well as it illus-
trates the need for the balance between
the conflicting rights of being informed
during the decision-making process on
abortion and prohibition of eugenic/se-
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woman will be fully informed. Therefore, lective abortions.
judge argues by removing the safeguard
of the negligence action does harm the
full exercise of a woman’s rights under
Roe because it directly infringes the
right on the informed decision-making

process.” Nevertheless, in Taylor case,

68 Roe, v. Wade, 410 U.S. 113 (1973) is a landmark decision issued by the United States Supreme
Court on the issue of the constitutionality of laws that criminalized or restricted access to abortions,
para 153: “This right of privacy, whether it be founded in the Fourteenth Amendment's Concept
of Personal Liberty and Restrictions on State Action, as we feel it is, or, as the District Court
determined, in the Ninth Amendment's reservation of rights to the people, is broad enough to
encompass a woman's decision whether or not to terminate her pregnancy The state would impose
on the pregnant woman by denying this choice altogether is clear. And specific and direct harm
to diagnosable even in early pregnancy may be involved Maternity, or additional offspring, may
force on the woman a distressful life and future psychological harm may be imminent. Where is
also the distress, for all concerned, associated with the unwanted child, and there is the problem of
bringing a child into a family already unable, psychologically and otherwise, to care for it. In other
cases, as in this one, the additional difficulties and continuing stigma of unwed motherhood may be
involved.”

69 Hickman v. Grp. Health Plan, Inc., 396 N.W.2d 10 (Minn. 1986); Dansby v. Thomas Jefferson
Univ. Hosp., 623 A. 2d 816 (Pa. Super. Ct. 1993); Spires, v., Kim, 416 S.E.2d 780 (Georgia
1992); Taylor, v., Kurapati, 600 N.W.2d 670 (Mich 1999), para 687: the State “has no obligation
[under Roe v. Wade] to take the affirmative step of imposing civil liability on a party for failing to
provide a pregnant woman with information that would make her more likely to have an elective,
and eugenic, abortion”.

70 Hickman v. Grp. Health Plan, Inc., 396 N.W.2d 10 (Minn. 1986).

71 For similar reasoning see Robak v. U.S. 658 F.2d 471 (1981).

72 Taylor v. Kurapati, 600 N.W.2d 670 (Mich 1999), para 687.
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Table”3 of USA Cases: Check-marks indicate that the cause of action
is allowed and “X"” indicates that it is not allowed in that state.

State

Wrongful Birth Cause of Action

Wrongful Life Cause of Action

Alabama

Keel v. Banach, 624 So. 2d 1022 (Ala. Supreme Court 1993);
L.K.D.H. v. Planned Parenthood of Alabama, 944 So.2d 153
(Ala. Civ. App. 2006)

= Elliott v. Brown, 361 So.2d 546 (Ala. Supreme
Court 1978)

Alaska

M.A. v. U.S., 951 P.2d 851 (Alaska Supreme Court 1998)

Arizona

= Ariz. Rev Stat Ann §12-719:

“A. A person is not a liable for damages in any civil action
based on a claim that, but for a child or child would not
have been born.”

= the same statute:

“B. A person is not the liable for damages in any
civil action based on a claim that, but for the
act of bringing the action not born or not born.”
Walker by Pizano v. Mart, 790 P.2d 735 (Ariz.
Supreme Court 1990)

Arkansas

= Brown v. Wyatt, 202 S.W.3d 555 (Ark. Ct. App. 2005)

California

Turpin v. Sortini, 643 P.2d 954 (Cal. Supreme Court 1982)

Curlender v. Bio-Science Laboratories 106 Cal.
App (3d) 811, 165 Cal. 477 (1980).

Colorado

Lininger v. Eisenbaum, 764 P.2d 1202 (Colo. Supreme Court
1988)

= the same case

Connecticut

Ochs v. Borrelli, 445 A.2d 883 (Conn. Supreme Court 1982)

= Rich v. Foye, 976 A.2d 819 (Conn. Super. Ct.
2007)

Delaware

Garrison v. Medical Center of Delaware Inc., 581 A.2d 288
(Del. Supreme Court 1989)

= the same case

Florida

Kush v. Lloyd, 616 So.2d 415 (Fla. Supreme Court 1992)

= the same case

Georgia

= Atlanta Obstetrics & Gynecology Group v. Abelson, 398
S.E.2d 557 (Ga. Supreme Court 1990)

= the same case

Hawaii

Idaho

= |daho Code §5-334:
“A cause of action shall not arise, and damages shall not be
awarded, on behalf of any person, based on the claim that
but for the act or omission of another, a person would not
have been permitted to have been born alive but would
have been aborted.”

= Prohibited by same statute;
Blake v. Cruz, 698 P.2d 315, 321-22 (ldaho Su-
preme Court 1984)

Illinois

Clark v. Children’s Memorial Hosp., 955 N.E.2d 1065 (Ill.
Supreme Court 2011)

= the same case

Indiana

* Indiana Code Ann. §34-12-1-1:

“A person may not keep a cause of action or receive an
award of damages on the person’s behalf, but for the neg-
ligent conduct of another, the person would have been
aborted.”

= prohibited by the same statute;
Cowe v. Forum Group, Inc., 575 N.E.2d 630
(Ind. Supreme Court 1991)

lowa

Plowman v. Fort Madison Community Hospital, 896 N.W.2d
393 (lowa Supreme Court 2017)

Kansas

= K.S.A. 60-1906:

“Wrongful life or wrongful birth claims; prohibited. (a) No
civil action may be initiated in any court for any claim of
wrongful birth or wrongful birth, and no damages may be
recovered in any civil action for that minor damages out of
a claim that a person’s action or omission contributed to
such a minor’s mother not obtaining an abortion.

= prohibited by the same statute

73 Pergament D. and Ilijic K., 2014. The Legal Past, Present and Future of Prenatal Genetic Testing:
Professional Liability and Other Legal Challenges Affecting Patient Access to Services. J. Clin.
Med., 3, pp. 1437, 1447.
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Kentucky = Grubbs v. Barbourville Family Health Center, P.S.C., 120 | = the same case
S.W.3d 682 (Ky. Supreme Court 2003)
Louisiana Pitre v. Opelousas General Hosp., 530 So.2d 1151 (La. Su-
preme Court 1988)"
Maine Me. Rev. Stat. Ann. tit. 24, §2931:
“3. Birth of unhealthy child; damages limited. Damages for
the birth of an unhealthy child is born with limited risk to
the disease, defect or handicap suffered by the child.”
Maryland Reed v. Campagnalo, 630 A.2d 1145 (Md. App.1993) = Kassama v. Magat, 792 A.2d 1102 (Md. App.
2002)
Massachu- | Viccaro v. Milunsky, 551 N.E.2d 8 (Mass. Supreme Court | = the same case
setts 1990)
Michigan = Michigan Compensation Laws §600.2971: = the same statute:
“(1) A person shall not bring a civil action on a wrongful | “(2) A person shall not bring a civil action for
birth claim, but for a child or child would not be born or | damage on a wrongful life claim, but for the
born.” negligent act or the sentence of the defen-
dant, the person bringing the action would
not or should not have been born.”
Proffit v. Bartolo, 412 N.W.2d 232, 238-43
(Mich. Ct. App. 1987)
Minnesota = Minnesota Statutes §145.424: = Minnesota Statutes §145.424:
“Subdivision 1.Wrongful life action is prohibited. No person | “Subdivision 2.Wrongful birth action prohibit-
shall keep a cause of action or receive an award of dam- | ed. No person shall hold a cause of action or
ages on that person based on the claim that but for the | receive an award of damages on the claim but
negligent conduct of another, the person would have been | for the negligent conduct of another, a child
aborted.” will have been aborted.”
Mississippi
Missouri = MO Rev Stat §188.130: = prohibited by the same statute
“No person shall hold a cause of action or receive a claim
of damages based on the claim but for the negligent con-
duct of another, a child will have been aborted.”
Montana
Nebraska
Nevada Greco v. U.S., 893 P.2d 345 (Nev. Supreme Court 1995) = the same case
New Smith v. Cote, 513 A.2d 341 (NH Supreme Court 1986) = the same case
Hampshire
New Jersey Gleitman v. Cosgrove, 227 A.2d 689, 689 (NJ Supreme | Procanik v. Cillo, 478 A.2d 755 (NJ Supreme
Court 1967) denied but that decision was abrogated by | Court 1984)
Berman v. Allan, 404 A.2d 8 (NJ Supreme Court 1979)
New Mexico
* Para 1162: “ . the parents' estimate on pregnancy and delivery, the mother's pain and suffering,

the father's loss of consortium, service and society, and their emotional and mental distress
associated with the birth of an unplanned and unwanted child and the unexpected restriction on
their freedom to plan their family. These damages were foreseeable consequences of the doctor's
alleged negligent acts and omissions. The parents may not recover for the special expenses
concerning the child's deformity, or for the emotional and mental distress associated with the
child's deformity. The plaintiffs cannot recover the economic cost of an unplanned and unwanted
child, including the cost of compensation for the fact that the mother must spread her society,
comfort, care, protection and support over a big group "money to replenish the" family exchequer
"so that the child will not deprive the other family members. These are the normal vicissitudes

that befall any family with the birth of a healthy, normal child...”
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New York Bani-Esraili v. Lerman, 505 N.E.2d 947 (NY app. 1987)" = Becker v. Schwartz, 386 N.E.2d 807 (NY app.
1978)
E North = Azzolino v. Dingfelder, 337 S.E.2d 528 (NC Supreme Court | = the same case
E Carolina 1985)

North Dakota

= N.D. Cent. Code §32-03-43:

“No person may sustain a claim for relief or receipt on that
person’s own behalf claiming that, but for the act or the
omission of another, that person would have been abort-
ed. As used in this section, “abortion” means the termi-
nation of human pregnancy with an intention other than
to produce a living birth or to remove a dead embryo or
fetus.”

= prohibited by the same statute

Ohio = Hester v. Dwivedi, 733 N.E.2d 1161 (Ohio Su-
preme Court 2000)
Oklahoma = Okla. Stat. tit. 63, §1-741.12: = prohibited by the same statute
“In a wrongful act action or a wrongful birth act, a child’s
birth if the claim is that the defendant’s act or omission
contributed to the mother’s not having received an abor-
tion.”
Oregon

Pennsylvania

= 42 Pa. Cons. Stat. Ann. §8305:™

“(a) Wrongful birth .- — There shall be no cause of action or
award of damage on behalf of any person based on a claim
that, but for an act or ommission of the defendant, a per-
son once conceived will not or must not have were born.”

= prohibited by the same statute:

“(b) Wrongful life . — There shall be no cause
of action on behalf of any person upon that
claim, but for an act or omissions of the defen-
dant, the person would have been conceived
or, once conceived , would or should have
been aborted.”

Rhode Island | Emerson v. Magendantz, 689 A.2d 409 (RI Supreme Court

1997)
South = Willis v. Wu, 607 S.E.2d 63 (SC Supreme
Carolina Court 2004)

South Dakota

= South Dakota Codified Laws 21-55-2:
“Action or damages for birth of another is prohibited.
There shall be no cause of action or award of the claim on
that claim, but for the conduct of another, a person would
have been allowed to have born alive.”

= prohibited by the same statute

Tennessee
Texas Nelson v. Krusen, 678 S\W.2d 918 (Tex. Supreme Court | = the same case
1984)
Utah = Wood v. University of Utah Medical Center, 67 P.3d 436
(Utah Supreme Court 2002)
Vermont
Virginia Naccash v. Burger, 290 S.E.2d 825 (Va. Supreme Court
1982)
* Para 808: “plaintiff could not recover ... the costs of those extraordinary expenses which plaintiff

might incur for the continued support and special care of his son. .. after the child reaches the age
of 21... plaintiff may be compensated only in the amount that represents his legally cognizable
injury, namely the increased financial obligation arising from the extraordinary medical treatment
rendered the child during minority”.

ok Constitutionality of this Statute was unsuccesstully challenged in Sernovitz v. Dershaw, 57 A.3d
1254 (Pa. 2012) and Dansby v. Thomas Jefferson Univ. Hosp., 623 A.2d 816, 816 (Pa. Super. Ct.
1993).
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Washington Harbeson v. Parke-Davis, Inc., 656 P.2d 483 (Wash. Su- | the same case
preme Court 1983)
West Virginia | James G. v. Caserta, 332 S.E.2d 872 (W.V. Supreme Court | = the same case
1985)
Wisconsin = Slawek v. Stroh, 215 N.W.2d 9 (Wis. Supreme Court 1974) | = the same case;
Dumer v. St. Michael’s Hosp., 233 N.w.2d 372,
374-76 (Wis. Supreme Court 1975)
Wyoming Beardsley v. Wierdsma, 650 P.2d 288 (Wyo. Supreme Court | = the same case
1982)

Consequently, in the USA, more
than 23 States allow and 12 States ban
wrongful birth actions, while only three
States allow wrongful life actions. There
is no European consensus on wrongful
life/birth actions: In the UK and Germa-
ny wrongful life suits are rejected while
wrongful birth actions are allowed; In
France, after the legislation amendment,
wrongful life actions are excluded and
wrongful birth cases are allowed only in
gross negligence cases; the Netherlands
is an exception that allows both claims.

2. INCITEMENT TO
DISCRIMINATION AND
STIGMATISATION

Claims for wrongful birth and wrong-
ful life are highly debated all over the
world due to the further stigmatization
implications: What is the value of human
life and can new life be considered as
compensatory damage? What is the real
importance of people with disability for
inclusive society? Is best not to born at
all rather be born with a disability? Is it

morally acceptable that parents/child
claim that child should have never been
born at all?’#

Two main arguments outline the
common European position on wrongful
life/birth actions: Firstly, it is accepted
that nobody has a right to his non-ex-
istence and cannot sue to rely on the
fact that s/he was not aborted. Life is a
fundamental precondition for exercising
and enjoying all other rights. Therefore,
it is incompatible with the idea of life
and human dignity to degrade the joy of
birth because of disabilities. All human
beings are equal and enjoy the same
protection irrespective of their health
and their quality cannot be measured or
quantified.” Accordingly, the possibili-
ty of selecting the genetic make-up of
a child and arguments on non-existence
implies the discrimination of people with
disabilities.”® Secondly, the unborn have
a right to human dignity, which protects
a child with a disability from treating as
“defective goods”.”” Allowing damages
in wrongful birth cases harms a child’s
self-worth and the fact that parents claim
compensation for harms resulted by the

74 Falzon, C.,2014. Wrongful Life and Wrongful Birth: Legal and Moral Issues. Faculty of Theology

University of Maltap. 11.

75 Smrynaki, E., 2012. Wrongful Life and Birth. 31 Med. & L. pp. 97, 112.
76 Soritsa, D., 2016. Damages Subject to Compensation in Cases of Wrongful Birth. Juridica Int'l,

24, pp. 105, 106.

77 Bar, C., 1998. The Common European Law of Torts: the Core Areas of Tort Law, Its Approximation
in Europe, and its Accommodation in the Legal System — Volume One. Clarendon Press, pp. 601-602.
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birth of a child stigmatise her/him.”® The
court’s decision awarding the damages
represents children as recoverable dam-
age, thus, making it impossible for them
to build healthy self-esteem, to have an
identity without insecurities, guilt and
shame.” The “irrebuttable presump-
tion” of the law should be the parent’s
unconditional love towards the child, re-
gardless of his/her health and if the child
possesses the “ideal” traits should not
be prerequisite of love.

Moreover, during the discussion of
wrongful birth/life cases, scholars use
different terms that might encourage
discrimination or might be deemed in-
sulting. The most often is criticised the
phrase “foetal abnormalities” because
children remain human beings with dis-
abilities, they are not serious, severe, or
gross “foetal abnormalities” and nobody
can deprive the child of his/her dignity or
rights that belong to the child because of
that dignity.8! Therefore, it is more ethical
to not differentiate foetus by the terms
of “normal” or “abnormal” and use more
decent words - foetus with disabilities.

Healthy self-esteem has a Vvital

role while humans deal with different
hardships in life. It is the main instru-
ment that helps to develop favourable
self-concept and clear identity that they
are full members of society. According
to the “labelling theory”, stigmatization
has a profound and simultaneously de-
valuing impact on a person’s self-worth,
as well as, negative labels are capable
of distorting one’s identity.8? If a child’s
self-worth is polluted with insecurity,
guilt and shame, the child would prob-
ably have a severe inferiority complex.
Accordingly, if the State acknowledges
that parents of the child with disabilities
are victims and they need compensation
for damages resulting from the child’s
birth meanwhile the State excludes chil-
dren with disability from socium also
marks them with a negative stigma.
The prohibition of discrimination im-
poses a legal obligation to treat all chil-
dren with the same respect® and even
though maintenance costs might be bur-
densome for some parents, children’s
interest should be the primary consid-
eration.®* To award damages in wrong-
ful claims for pain and suffer illustrates

78 Sustek, P. and Solc, M., 2017. COURT DECISIONS IN WRONGFUL BIRTH CASES AS
POSSIBLE DISCRIMINATION AGAINST THE CHILD. Vol. 18, 1 Joagaba, pp. 31, 41.

79 Ibid. p. 42.

80 Stein, J.T., 2010. Backdoor Eugenics: The Troubling Implications of Certain Damages Awards
in Wrongful Birth and Wrongful Life Claims. 40 Seton Hall L. Rev. pp. 1117, 1145.
81 Joseph, R., 2009. Human Rights and the Unborn Child. Leiden: Brill, p. 157.

Sustek, P. and Solc, M., 2017. COURT DECISIONS IN WRONGFUL BIRTH CASES AS

82
POSSIBLE DISCRIMINATION AGAINST THE CHILD. 18 (1) Joagaba, pp. 31, 41.

83 The decisions of the European Court: Stec and Others v. the United Kingdom, 6/07/2005.
application 65731/01; Zarb Adami. V. Malta, 20/06/2006. application 17209/02.; Hlimmenos v.
Greece,6/4/200,. application 34369/97.; Hlimmenos v. Greece,6/4/200,. application 34369/97.;
Glor v. Switzerland, App no 13444/04, 30 April 2009, §80.

84

Article 3.1. of the Convention on the Rights of the Child; UN Committee on the Rights of the
Child (CRC), General comment No. 14 (2013) on the right of the child to have his or her best
interests taken as a primary consideration (art. 3, para. 1), 29 May 2013, CRC /C/GC/14, §40:
»The best interests of the child as a "primary" require a consciousness about the place that
children's interests must all occupy in the interests of all circumstances, but especially when an
action has an undeniable impact on the children concerned.
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society’s inability to see value in the
lives with a disability, reflects negatively
on disability rights because it says that
they should not be born and continues
the historical tendency to marginalise
and devalue people with disabilities.®
No court will ever recover damages to
a person without disabilities who deems
that s/he should have never been born,”
thus, courts that allow wrongful claims
treat people differently on the ground
of disability without justification. As a
consequence, such policies fuel nega-
tive stereotypes that nonexistence is
preferred to life with a disability and in-
creases intolerance towards the vulner-
able group. While adjudication of wrong-
ful birth and life cases, courts must bear
in mind that eugenics is the condemned
practice and people with disabilities
have an equal place in socium. There-
fore, awarding damages for emotional
distress in wrongful birth/life suits stig-
matises people with disabilities since it
legitimises the assumption that life with
disabilities is a tragedy and suffering.

CONCLUSION

Furthermore, in wrongful birth cas-
es, courts are acknowledging that the
parents are “damaged” by the birth of
a child with disabilities, as well as in
wrongful life cases the life with disabili-
ties is deemed as “damage”. Therefore,
the paper suggests that by the recogni-
tion of these torts, the State indirectly

HERRALD OF LAW www.heraldoflaw.com

supports the idea of the eugenics, since
they consider children as a financial bur-
den because of their disabilities. As a
consequence, such policies imply that
nonexistence is preferred to life with a
disability and it furthermore stigmatises
them. Subsequently, allowing damages
in wrongful birth cases, harms a child’s
self-worth and the fact that parents claim
compensation for harms resulted by the
birth of a child stigmatise her/him.

To summarise the comparative re-
search outcome, it is evident that the
majority of the States denied either by
statute or decision wrongful life claims
and wrongful birth claims are highly crit-
icised. For instance, in the USA, more
than 23 States allow and 12 States ban
wrongful birth actions, while only three
States allow wrongful life actions. There
is no European consensus on wrong-
ful/birth actions: In the UK, Austria and
Germany wrongful life suits are reject-
ed while wrongful birth actions are al-
lowed; In France, after the legislation
amendment, wrongful life actions are
excluded and wrongful birth cases are
allowed only in gross negligence cases;
The Netherlands is an exception that
allows both claims. The paper aimed
to show the impact of human rights on
wrongful life and birth actions. The cen-
tral research question was to determine
if allowing wrongful actions is in line with
human rights. Comparative research
methodology showed that wrongful life
actions are not supported by the ma-
jority of the courts. Besides, it violates

85 Stein, J. T., 2010. Backdoor Eugenics: The Troubling Implications of Certain Damages Awards
in Wrongful Birth and Wrongful Life Claims. 40 Seton Hall L. Rev. p. 1146.

* Wrongful conception claim is brought by parents for the negligently caused birth of a healthy
child. Itis a form of medical malpractice claim that arises when a doctor fails surgical sterilization
procedures that leads to the birth of a healthy but unplanned child. Usually, most courts refuse to
allow parents to recover the damage of raising the healthy child.
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the rights of people with disability. Even
though, about wrongful birth actions is
not consensus and many states allow
these actions, the paper still suggests
that it as well contradicts human rights.

To conclude, healthy self-esteem and
human dignity have a vital role while hu-
mans deal with different hardships in life.

The fact that State acknowledges that
parents of the child with disabilities are
victims and they need compensation for
damages resulting from the child’s birth,
mirginilise a person, incites discrimina-
tion based on disability and marks them
with a negative stigma.
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Prohibition of Death and the Right

to a Dignified Life

Giorgi Loria

Doctor of law, Professor at the School of Law at Caucasus University,
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ABSTRACT

The paper discusses the problem of legislative regulation of euthanasia. The issue is covered
against the background of absolute and inviolable human rights. The task of the paper is not to
establish the essence of euthanasia and to separate its forms from each other. The aim of the re-
search is to cover the issue with a new approach. The paper combines medical, religious, moral,
philosophical and normative approaches to euthanasia. The study area goes beyond the analysis of
national positive legislation and reviews the requirements of foreign states and International law.
The decisions of foreign states and the European Court are also analyzed. The findings are based on
a critical analysis of a comparison of basic human rights and the powers of government.

KEYWORDS: euthanasia, life, convention
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