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ABSTRACT

This paper analyzes the limited democratic legitimacy of candidates elected through the
closed-list system used in Albania’s parliamentary elections of 11 May 2025. Although the system
operates within the electoral legal framework, it creates a structural gap between formal legitimacy
and genuine popular representation. The closed-list restricts voters’ ability to select individual can-
didates, transferring decision-making power almost entirely to party leadership structures. As a
result, candidates derive their political status primarily from internal party hierarchies rather than
from the direct will of the electorate.

The study argues that this mechanism weakens the substantive meaning of representative de-
mocracy by reducing voter influence over electoral outcomes. When the ranking and selection of
candidates are predetermined, electoral choice becomes largely symbolic, while real power shifts
upward to party elites. This dynamic results in a form of party-centered governance that diminish-
es the sovereignty of citizens and limits political accountability.

By comparing Albania’s model with several European systems - including mixed-member
proportional systems, open-list proportional models, and proportional systems with corrective
mechanisms - the paper demonstrates that alternative frameworks provide voters greater control
and ensure more balanced representation. These comparisons highlight how the Albanian closed-
list produces disproportional outcomes, often transforming votes cast for political ideas into auto-
matic support for predetermined party nominees.

The central conclusion is that candidates elected through the closed-list system possess only
formal legitimacy. Their lack of direct voter endorsement creates a democratic deficit that distanc-
es the electoral process from the principles of liberal representative democracy and reduces the
authenticity of political representation in Albania.

KEYWORDS: Popular sovereignty, Party dominance, Voter autonomy, Representative
deficit, Electoral accountability
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1. INTRODUCTION

Modern democracy, as conceived in the
Western tradition, is not merely an electoral
mechanism but a system grounded in the prin-
ciple of legitimate representation of popular
sovereignty. This principle is embodied in the po-
litical doctrine of the Enlightenment and founda-
tional documents such as the Universal Declara-
tion of Human Rights (1948), which states that
“the will of the people shall be the basis of the
authority of government”.* In this sense, a polit-
ical representative is not merely the product of
a legal procedure but the bearer of a moral and
democratic mandate obtained through a free,
equal, and unconstrained electoral process.

In political literature, democracy is classified
into two fundamental dimensions: procedural
(formal) democracy and substantive (real) de-
mocracy. Formal democracy exists when elec-
toral processes are conducted according to the
law; substantive democracy exists only when the
citizen exercises real control over the outcome
of their vote and when elected representatives
enjoy direct legitimacy from the electorate.? In
the absence of such control, the system shifts

HERALD OF LAW www.heraldoflaw.com

in which political parties and their leaders mo-
nopolize the selection of legislative elites.?

1.1. Context of the 11 May 2025

elections

The parliamentary elections of 11 May
2025 in Albania were presented as a step to-
ward modernizing the proportional system.
However, the introduction of the two-part vot-
ing structure created a democratic paradox:

e The first part consists of a closed party
list, where candidates are ranked and
fixed in advance, and voters cannot
change the order.

e The second part allows for individu-
al preferential voting, but this vote is
taken into account only after the man-
dates from the closed-list have been
allocated.

In practice, the closed-list secures most of
the mandates won by a party, even though it
does not reflect the direct will of the voters.
This mechanism transfers sovereign power
from the voter to the party leader because a
candidate earns a mandate not on the basis
of direct individual votes* but on the basis of

sl
5
3
E.
S
8
g
=N
QS
=
|
(=}
5

(CWWE) WWeY WO ‘VLWOWELG WDCE

from representative democracy to partyocracy, the ranking imposed by party structures.®

1 United Nations, 1948. Universal Declaration of Human Rights. Article 21, p. 5.

2 Compare. Merkel, W., 2014. Is There a Crisis of Democracy? Democratic Theory, 1(2), p. 12.

3 Compare. Katz, R. S. and Mair, P.,, 1995. Changing Models of Party Organization and Party
Democracy: The Emergence of the Cartel Party. Party Politics, 1(1), p. 6.

4 Compare. OSCE/ODIHR, 2024. Election Assessment Report for Albania. Warsaw: ODHIR, pp.
19-20.

5 In a proportional system with closed-lists, the ranking of candidates is determined entirely

by the political party before the election, and voters have no possibility to change this order.
Citizens vote only for the party and not for individual candidates. The seats won by a party
are allocated according to the order of its list, starting from the first candidate and continuing
downward. For this reason, in a closed-list system it is incorrect to claim that the ranking of
candidates can be changed by voters’ choices. A change in the ranking of candidates is possible
only in systems with open lists, where voters have the right to vote for specific candidates,
usually within a party list, and candidates who receive more personal votes can move up in
the ranking regardless of their initial position set by the party. In this case, voters directly
influence the composition of parliamentary representation. Unlike proportional systems with
lists, the majoritarian system does not use party lists. In this system, the country is divided
into single-member electoral districts, and citizens vote directly for individual candidates.
The candidate who receives a majority or the highest number of votes wins the seat. The role
of political parties is limited to supporting or nominating candidates, but their position on
any list has no legal significance, since the choice is made directly by voters. In conclusion, in
closed-lists voters choose only the party and the ranking of candidates remains fixed; in open
or semi-open lists voters can influence the ranking of candidates; whereas in the majoritarian
system voting is conducted only for candidates and party lists do not exist.
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1.2. Logical and democratic

problem

In this context, a fundamental scientific
and normative question arises: Can a political
representative be considered legitimate when
the voter has not directly chosen them but is
compelled to accept them as the product of
a predetermined party ranking? According to
the Venice Commission (2018), democratic
legitimacy derives not only from the formal
observance of the law but from the “active
approval of the popular sovereign.” ¢ In the
absence of such approval, a candidate may
be legally elected but does not represent the
true will of the sovereign.

1.3. The principle of free voting

and control over sovereignty

The Constitution of Albania (Article 45)
provides that the vote must be individual,
equal, free and secret.” The closed-list sys-
tem, as applied in Albania, undermines two
of these elements:

e The vote is not individual because the
voter cannot choose a concrete candi-
date but must accept the party’s rank-
ing.

e The vote is not under the voter’s con-
trol because the individual vote for a
candidate is automatically transferred
into a party vote, regardless of the vot-
er’s intention.

This mechanism is considered in the liter-
ature a form of “forced vote transfer,” which
contradicts international standards for free
and fair elections.?

1.4. Purpose and significance of
this study
The main purpose of this paper is to
demonstrate, through constitutional-legal
and democratic-theoretical analysis, that can-
didates elected through the first part of the
closed-list possess formal legitimacy (from
positive law) but lack substantive legitimacy
(from popular sovereignty).
This analysis aims to show that the current
system:
e distorts democratic will;
e reduces the sovereign role of the cit-
izen;
e creates a political elite independent of
accountability to the electorate.

2. CONSTITUTIONAL
FRAMEWORK AND THE
PRINCIPLES OF POPULAR
SOVEREIGNTY

The constitutional framework of the Re-
public of Albania is the foundation on which
the democratic system and the legitimacy of
public institutions are built. The Constitution
is not merely a formal legal act but a docu-
ment with normative and philosophical char-
acter, embodying the fundamental principles
of representative democracy and ensuring
that power originates from the people and is
exercised solely through their free will. In this
context, every electoral system must align not
only with the text of the Constitution but also
with its spirit, which seeks to guarantee the
real and effective participation of citizens in
governance. The current closed-list system,
which favors political parties over the indi-

6 Venice Commission, 2018. Report on the Role of Political Parties in a Democracy. CDL-

AD(2018)004, Strasbourg, p. 14.

~

Compare. Constitution of the Republic of Albania, 1998. Article 45, p. 12.

8 Council of Europe, 2020. Standards of Democratic Elections. Strasbourg: Council of Europe

Publishing, p. 18.
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vidual, stands in visible tension with these
constitutional principles and raises essential
guestions about the substantive legitimacy of
political representation.

2.1 Article 45 of the Constitution

of the Republic of Albania:

Fundamental and contextual

analysis

Article 45 of the Constitution of the Re-
public of Albania states: “Voting is free, equal,
secret, and direct.” ®

This article constitutes one of the main
guarantees of representative democracy,
establishing four fundamental pillars of the
electoral act:

o Freedom of the vote ensures that the
voter must not be influenced, coerced,
or manipulated.

e Equality means that every citizen’s
vote carries the same political weight.

® Secrecy protects the personal integrity
of the choice.

e Directness implies an unconditioned
link between the voter and the candi-
date/party they choose.

Forced Vote Transfer as a Violation of the
Principle of Free Voting

In the current electoral system, when a
voter marks only the name of the candidate
without marking the party, their vote is au-
tomatically attributed to the political subject
that nominated the candidate. This is consid-
ered an automatic and involuntary transfer of
the vote, undermining the principles of free-
dom and directness. The voter loses the abil-
ity to differentiate their political will between
the individual and the party, effectively being

HERALD OF LAW www.heraldoflaw.com

forced to “support” a party without express-
ing clear consent.

According to OSCE/ODIHR (2019), “the
freedom of the vote presupposes not only the
ability to vote without pressure but also con-
trol over the political outcome of one’s vote.”
10 A vote that is automatically interpreted as
support for a political subject other than the
one chosen by the voter constitutes a distor-
tion of electoral will.*

Legal-Political
Mechanism

This transfer:
1. Converts voting into an act that is not

entirely sovereign, stripping the citizen
of the right to determine the final des-
tination of their vote.

2. Violates the equality of the vote, since
voters who wish to vote only for a
candidate are treated differently from
those who vote only for a party.

3. Violates the principle of directness
by interposing party decision-making
between the voter and their repre-
sentative.

The Venice Commission emphasizes: “A
vote must be interpreted only in accordance
with the expressed will of the voter, not ac-
cording to the interests of a political subject.”*?

Thus, the current electoral system creates
an unlawful asymmetry between the party and
the citizen, restricting the vote to serve party
structures rather than popular sovereignty.

Consequences of This

9 Constitution of the Republic of Albania, 1998. Article 45, p. 12.
10 OSCE/ODIHR, 2019. Guidelines for Democratic Elections. Warsaw: ODIHR, p. 7.

1 Ibid.

12 Venice Commission, 2018. Code of Good Practice in Electoral Matters. CDL-AD (2002)023rev,

Strasbourg, pp. 6-7.
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2.2 The principle of popular
sovereignty (Article 2 of the
Constitution): The essence of
democratic legitimacy

Article 2 of the Constitution declares:
“Sovereignty in the Republic of Albania be-
longs to the people. The people exercise
sovereignty through their representatives
or directly.” 3

This principle contains two essential di-
mensions:

e Formal sovereignty, exercised through

institutions emerging from elections.

e Substantive sovereignty, meaning

that representatives must reflect the
real will of voters, not the internal
structures of political parties.

The Crisis of Substantive Sovereignty in
the Closed-List System

In the 11 May 2025 elections, candidates
on the closed-list were not chosen by the
people but appointed by party leadership.
In this context, the people did not exercise
sovereignty through the free selection of rep-
resentatives but merely confirmed a ranking
predetermined by party structures.

This contradicts the principle that: “Dem-
ocratic representation is not a passive act of
accepting a ranking, but an active act of dele-
gating power.” ¥

Normative Analysis

e Popular sovereignty requires that a
deputy hold a free and representa-
tive mandate — not a mandatory party
mandate.

e The closed-list transforms the repre-
sentative into a delegate of the party
leader, not of the people.

The Venice Commission notes: “Electoral
systems that restrict the voter’s ability to in-
fluence the selection of individual candidates
undermine popular sovereignty, as repre-
sentatives are accountable not to the voters
but to the political subject that appointed
them.”*

3. PARTYOCRATIC DOMINANCE
AND THE CRISIS OF
SUBSTANTIVE DEMOCRACY

The dominance of political parties in the
Albanian electoral system has produced a
deep crisis of substantive democracy, trans-
forming democracy from a process of free
and pluralistic representation into a par-
tyocratic mechanism where the will of the
electorate is reduced to a formality rather
than an effective instrument of popular sov-
ereignty. This phenomenon is widely docu-
mented in contemporary political science
literature, which distinguishes between two
levels of democracy: procedural democracy
(which formally respects elections and vote
counting) and substantive democracy (which
ensures that representatives are genuinely
chosen by — and accountable to — the peo-
ple).’® In this regard, the Albanian closed-list
system undermines substantive democra-
cy and consolidates a regime of “controlled
electoral democracy.”

13 Constitution of the Republic of Albania, 1998. Article 2, p. 3.

14 Habermas, J., 1996. Between Facts and Norms. Cambridge: Polity Press, p. 288.

15 Venice Commission, 2004. Report on Electoral Systems — Overview of available solutions
and selection criteria (document CDL-AD(2004)003), p. 51.

16 Compare. Dahl, R., 1989. Democracy and Its Critics. New Haven: Yale University Press, pp.
108-109; Merkel, W., 2004. Embedded and Defective Democracies. Democratization,

11(5), p. 35.
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3.1. The hypertrophy of party

power

One of the main characteristics of de-
formed democracies is the hypertrophy of
political party power, where parties shift from
being mediating mechanisms between citi-
zens and government to controlling structures
that absorb and replace the will of the sover-
eign. In the closed-list system, candidates do
not emerge from the will of the citizens but
from a hierarchical nomination process occur-
ring within narrow party circles.

According to Wolfgang Merkel, this situ-
ation constitutes partyocracy, where: “Party
leaders replace the role of the voter in de-
termining political representatives, reducing
popular sovereignty to a formal and not sub-
stantive act.” '’

The essence of liberal democracy is that a
representative should hold a public mandate,
not a party mandate. Yet in Albania, the op-
posite occurs: the MP is accountable to the
party leader who ranked them on the list, not
to the voters who “voted” for them.

The Venice Commission (2018) notes:
“Electoral systems that do not allow voters
to influence candidate selection risk creating
a democracy controlled by parties, not repre-
sented by the people.” 1

3.2. Delegitimization of preferential

voting and the fossilization of

political elites

Although the electoral system theoret-
ically provides for preferential voting, in
practice this vote is symbolic and overridden
by the dominance of the closed-list. In the

HERALD OF LAW www.heraldoflaw.com

2025 elections, up to 90% of a party’s man-
dates were assigned to candidates from the
closed-list, even though some candidates on
the second part of the ballot obtained thou-
sands of personal votes.

This configuration produces a “fossil-
ization of the political elite,” where party
structures reproduce the same individuals in
power regardless of citizens’ preferences. As
Gallagher and Mitchell (2008) argue, “closed-
list systems tend to create self-reproducing
political elites that are accountable to parties,
not the electorate.” ¥

The consequences of delegitimizing per-
sonal votes include:

e The voter loses real decision-making
power, as their vote has no direct impact
on the selection of the representative.

e Democratic competition diminishes
because candidates compete not for
public support but for the favor of the
party leader.

e The principle of political meritocracy
is undermined, replaced by clientelism
and party loyalty.

OSCE/ODIHR (2021) notes that “systems
where the closed-list dominates the prefer-
ential vote tend to limit voter sovereignty and
reduce MP accountability to the electorate.” %°

3.3. The crisis of substantive

democracy: From form to control

In liberal democracies, political legitimacy
derives not only from the procedural act of
elections but from the moral and substantive
mandate of the voters.” When the election
of MPs is not the result of free public choice,

17 Merkel, W., 2004. Embedded and Defective Democracies. Democratization, 11(5), p. 37.
18 Venice Commission, 2018. Report on the Role of Political Parties in a Democracy. CDL-

AD(2018)004, Strasbourg, p. 16.

19 Gallagher, M. and Mitchell, P, 2008. The Politics of Electoral Systems. Oxford: Oxford

University Press, p. 51.

20 OSCE/ODIHR, 2021. Election Assessment Report: Albania. Warsaw: ODIHR, p. 24.
21 Compare. Dahl, R, 1971. Polyarchy: Participation and Opposition. New Haven: Yale University

Press, p. 4.
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democracy loses its essential character and
transforms into a facade democracy.

e Procedural democracy: voting, count-
ing, and allocation of mandates ac-
cording to law.

e Substantive democracy: requires vot-
ers to have real control over their rep-
resentatives.

The closed-list system fails to meet the
second criterion, generating a crisis of politi-
cal legitimacy and democratic representation.

As Merkel (2004) concludes: “A democra-
cy that does not ensure direct representation
of citizens’ will and delegates this will to party
structures is no longer a functional democracy
but a hybrid partyocratic regime.” %

Interim Conclusion

The partyocratic dominance and the de-
valuation of preferential voting in the 11 May
2025 elections show that the Albanian elec-
toral system produces representatives who
are legally legitimate in form but not substan-
tively legitimate in democratic terms. This
creates a widening gap between the people
and power, transforming democracy into a
mechanism controlled by a permanent polit-
ical elite.

4. THE ABSENCE OF REAL
PROPORTIONALITY IN THE
ALBANIAN ELECTORAL SYSTEM

The Albanian electoral system is present-
ed normatively as a proportional system, with
the aim of guaranteeing fair representation of
all political forces according to their weight in
the electorate. However, a substantial analysis
reveals a clear discrepancy between arithme-

tic proportionality and political proportionali-
ty. This discrepancy produces a profound dis-
tortion of the democratic will, strengthening
political parties as bureaucratic institutions
and minimizing the influence of the individual
voter.

4.1. Arithmetic proportionality

versus political proportionality

Arithmetic proportionality is a technical
mechanism that allocates seats on the basis of
the national percentage of votes received by
parties. In this respect, the Albanian system
presents the appearance of balanced repre-
sentation. However, political proportionality
requires not only that parties be fairly repre-
sented, but also that specific candidates who
receive direct support from citizens have the
possibility of entering Parliament as a result
of preferential votes.?

In the current system, votes for parties
have absolute priority over votes for individ-
ual candidates: a party that receives 40% of
the party vote can secure up to 90% of its
mandates through the closed-list (in which
candidates are predetermined by the party
leadership), while citizens’ personal votes for
candidates in the open list (the second sec-
tion) are systematically devalued.*

4.2. Asymmetry between the

sovereign’s vote and party control

The concept of true political proportion-
ality is grounded in the democratic principle
that representatives must be elected, not ap-
pointed. When a party can determine who
enters Parliament through a closed-list — be-
fore the voter has expressed their will — rep-
resentation is not the result of a democratic

22 Merkel, W., 2004. Embedded and Defective Democracies. Democratization, 11(5), p. 35.
23 Compare. Gallagher, M. and Mitchell, P, 2005. The Politics of Electoral Systems. Oxford:

Oxford University Press, p. 26.

24 Compare. OSCE/ODIHR, 2023. Election Assessment Report on Albania. Warsaw: ODIHR, p. 33.
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process, but a partyocratic one.? This creates
a distortion of electoral freedom, because
representatives do not reflect the aspirations
of electoral districts, but the agreements and
interests of party structures.

4.3. The purpose of proportionality

and its distortion in practice

The Venice Commission (2018) emphasiz-
es that proportionality must not be limited
to the allocation of seats among parties, but
must ensure “the equality of the value of each
vote” and “the real possibility for the citizen
to influence the composition of the legislative
body.” *® In Albania, citizens cannot modify
the ranking of candidates in the closed-list;
that ranking is determined exclusively by the
party forum, not by the electorate.

As a result, the proportional system de-
generates into an arithmetic mechanism of
confirming party power, without respecting
the political proportionality of citizens’ votes.

4.4. Consequences for

representative democracy

This model creates a concentration of
power in the hands of party elites and deval-
ues the preferential vote of citizens. As David
Farrell (2011) highlights, “an electoral system
that does not allow competition among can-
didates of the same party and does not enable
real voter control over the individual outcome
cannot be considered a proportional system in
the democratic sense.” %’

lllustrative example: A political party that
receives 40% of the vote at the national lev-
el may secure up to 90% of its parliamentary
representatives from the closed-list, regard-
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less of whether individual candidates are dis-
approved, contested by the local electorate,
or have received very few personal votes. This
transforms elections into a formal process in
which citizens do not choose the individual
who will represent them, but only confirm the
power of the party.

4.5. Subsection conclusion

The absence of real proportionality in
Albania is not merely a technical electoral
issue, but a fundamental problem affecting
the functioning of representative democra-
cy. The current system appears proportional
on paper, but is entirely non-proportional in
terms of the impact of the individual vote and
the political equality of citizens. It produces
an artificial majoritarianism within parties,
transforming the parliamentary mandate into
an act of appointment rather than represen-
tation. This is the essence of the legitimacy
crisis affecting the closed-list.

5. INTERNATIONAL STANDARDS
AND PRACTICES

The study of international electoral
models is essential to understand wheth-
er the Albanian closed-list system of 2025
aligns with the established democratic
norms and practices of Europe and West-
ern democracies. Three main sources of
international standards are relevant: (1)
functional models of developed democra-
cies such as Germany, (2) documents and
recommendations of the OSCE/ODIHR, and
(3) the normative principles of the Venice

25 Compare. Katz, R.S., 1986. Party Government and Its Alternatives. Parliamentary Affairs,

39(3), pp. 31-32.

26 Venice Commission, 2018. Report on the Role of Political Parties in a Democracy. CDL-

AD(2018)004, Strasbourg, p. 16.

27 Farrell, D., 2011. Electoral Systems: A Comparative Introduction. London: Palgrave

Macmillan, p. 67.
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Commission. All three converge on a clear
conclusion: the voter must have effective
control over the political mandate, while
the political party should serve only as an
organizational instrument, not as the su-
preme authority over electoral sovereignty.

5.1. The German model: Balancing

party representation and individual

representation

The German electoral system (Mixed-
Member Proportional Representation —MMP)
is considered by scholars and international
institutions as one of the most democratical-
ly balanced formats, as it combines national
party representation with the individual le-
gitimacy of candidates (Bawn, 1993; Farrell,
2011).®

Structure of the German system

e The first vote (Erststimme) allows cit-
izens to directly elect a candidate in
their electoral district. This mandate
is personal and reflects the individual
trust of the voters.

e The second vote (Zweitstimme) de-
termines the final composition of Par-
liament proportionally, based on the
national results of the parties.

This model:

e Does not permit forced transfer of
votes from the candidate to the party;
a voter may support a candidate from
one party without supporting the par-
ty itself.

® Respects the principle of voter sover-
eignty, giving citizens dual control over
the effect of their vote.?

e Ensures substantive legitimacy, since
every candidate who enters the Bund-
estag is either directly elected by cit-
izens or comes from the proportional
list explicitly supported by voters.

Relevance for Albania

The Albanian closed-list system with manda-
tory vote transfer functions in the opposite way:

® The Albanian voter has no mechanism
to reject a party without simultane-
ously rejecting a candidate.

e Electoral sovereignty is controlled by
the party, whereas in Germany it is
controlled by the voter.

As Farrell (2011) notes: “Electoral systems
that give voters two separate votes create a
balance between the political authority of par-
ties and the sovereign freedom of citizens to
choose the individual who represents them.”*°

5.2. OSCE/ODIHR

Recommendations: The vote must

be free, individual, and free from

imposed effects

OSCE/ODIHR, as the international moni-
toring institution for elections, has repeatedly
emphasized the need for voters to have full
control over the final effect of their vote.

Key principles according to OSCE (2021;
2023):

e “The will of voters must not be manipu-
lated — either actively or passively — by
legal mechanisms that automatically
direct votes to undesired destinations.”

e “Electoral systems that grant parties
control over the ranking and selection

28 Compare. Bawn, K., 1993. The Logic of Institutional Preferences: German Electoral Law as
a Social Choice Outcome. American Journal of Political Science, 37(4), p. 968; Farrell, D.,
2011. Electoral Systems: A Comparative Introduction. London: Palgrave Macmillan, p. 67.

29 VeniceCommission,2002.CodeofGood PracticeinElectoralMatters(CDLAD(2002)023rev2cor),

pp. 3-4.

30 Farrell, D., 2011. Electoral Systems: A Comparative Introduction. London: Palgrave

Macmillan, p. 66.
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of candidates undermine the principle
of fair and equitable representation.”!

The OSCE report on Albania (2021) states:
“The closed-list system reduces electoral free-
dom because the voter does not have the real
possibility to choose the representative, but
only the political subject.”*

In recent reports, OSCE adds: “When a voter
selects a candidate, but their vote is automat-
ically converted into a vote for a party without
explicit consent, there is a violation of interna-
tional standards for freedom of choice.”*

This finding is crucial for the Albanian con-
text, where electoral will is diverted from the
personal act toward party structures. The vot-
er lacks both a “negative vote” and “split-tick-
et voting,” which are widely available in West-
ern democracies.

5.3. Venice Commission Standards:

Democracy as substance,

not merely procedure

The Venice Commission, the constitution-
al advisory body of the Council of Europe,
emphasizes that electoral legitimacy arises
not only from formal compliance with the
law but from the real democratic substance
of the process.

Fundamental principles according to the
Venice Commission (2018; 2020):
e “Elections must be a true act of pop-
ular sovereignty, where citizens have
a real possibility to choose and reject
individuals and political options.”
e “Political parties must not replace the
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role of the sovereign, but must medi-
ate it in a neutral manner.”**

The Commission distinguishes between:
e Formal legitimacy (procedural legiti-
macy) — compliance with existing law.
e Substantive legitimacy (democratic
legitimacy) — compliance with the real
will of citizens.
In its 2018 report, the Commission notes:
“A system in which candidates are selected
without the individual consent of voters, but
solely through party control, creates a devia-
tion from substantive democracy and poses a
risk of oligarchization of institutions.”*

Application to the Albanian context

e The closed-list does not give voters
any mechanism to reject undesirable
candidates, thus undermining plural-
ism.

e The electoral process loses its “com-
petitive” nature and becomes a “rati-
fying” procedure for party decisions.

Section Conclusion

The analysis of international standards
clearly demonstrates that the Albanian
closed-list system does not conform to con-
solidated democratic models and violates the
fundamental principles of OSCE/ODIHR and
the Venice Commission. In every functional
democracy, the voter is the “author of the po-
litical mandate,” whereas in the current Alba-
nian system, this mandate is the product of
the will of party leaders.

31 OSCE/ODIHR, 2021. Election Assessment Report: Albania. Warsaw: ODIHR, pp. 23-26; OSCE/
ODIHR, 2023. Election Assessment Report on Albania. Warsaw: ODIHR, p. 31.
32 OSCE/ODIHR, 2021. Election Assessment Report: Albania. Warsaw: ODIHR, p. 23.

33 0SCE, 1990. Copenhagen Document, p. 2.

34 Venice Commission, 2018. Report on the Role of Political Parties in a Democracy. CDL-
AD(2018)004, Strasbourg, p. 14; Council of Europe, 2020. Standards of Democratic Elections.
Strasbourg: Council of Europe Publishing, p. 18.

35 Venice Commission, 2018. Code of Good Practice in Electoral Matters. CDL-AD(2002)023rev,

Strasbourg, p. 6.
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Consequently, closed-list candidates pos-
sess formal legitimacy, but not substantive
legitimacy, because they are not directly
and freely chosen by the popular sovereign.
Instead, they are appointed through a par-
tyocratic mechanism that contradicts the
European democratic ethos and represents
a deviation from the constitutional model of
representation.

6. FORMAL LEGITIMACY AND
SUBSTANTIVE LEGITIMACY:
A FUNDAMENTAL ANALYSIS
OF SOVEREIGNTY AND
POLITICAL REPRESENTATION

The question of the legitimacy of candi-
dates emerging from the closed-list in parlia-
mentary elections is not merely a technical
legal debate, but a major democratic problem
that affects the very foundations of the consti-
tutional state and popular sovereignty. In the
political and legal literature, the legitimacy of
a political institution is not measured solely by
procedural legality, but above all by the sub-
stantive approval of those who are governed.
This distinction is essential to understanding
why closed-list candidates, although “lawful”
in the formal sense, are not necessarily “legiti-
mate” in the democratic sense.

6.1. Formal legitimacy: Legality

as a limited procedure

Positive law, as defined by the legal sys-
tem in force, provides the procedural frame-
work for the election of representatives. Can-
didates on a closed-list are considered duly
selected, as they comply with the existing
electoral law. This type of legitimacy is formal

— bureaucratic and legalistic — a product of a
legal mechanism rather than of the direct will
of the citizens.

According to Max Weber’s theory, “le-
gal-rational legitimacy” is based on adher-
ence to institutionally adopted norms, re-
gardless of the origin of political will.?® In this
sense, the Albanian system certifies candi-
dates through law, but without guaranteeing
that they originate from popular sovereignty.

Thus, formal legitimacy implies:

e Compliance with procedure, not with
democratic substance.

e Elections that lack active citizen par-
ticipation in the individual selection of
candidates.

e A form of “imposed legality,” not “au-
thorized legality” deriving from the
people.

6.2. Substantive Legitimacy:
Democracy as the Real
Sovereignty of the People
Substantive legitimacy, according to the
theory of substantive democracy?®’, concerns
whether an election reflects the authentic
will of the sovereign. It is not satisfied by le-
gal procedure alone; it requires direct repre-
sentation, free competition, real choice, and
explicit authorization from the citizen.

Under closed-list conditions:

e The candidate is not chosen by the cit-
izen, but by the party leader.

e Electoral will does not go toward the
individual, but is transformed into a
“collective party vote.”

® Representation does not flow from
the people, but from centralized party
structures.

36 Compare. Weber, M., 1978. Economy and Society: An Outline of Interpretive Sociology.
Berkeley & Los Angeles: University of California Press, p. 213.
37 Compare. Merkel, W., 2004. Embedded and Defective Democracies. Democratization,

11(5), p. 35.
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The OSCE/ODIHR emphasizes that:
“Democratic legitimacy is not merely the
result of counting votes, but of the free-
dom and conscience with which they are
cast.” 38

6.3. The crisis between legality and

legitimacy

The conflict between formal legality and
substantive legitimacy creates a crisis of rep-
resentation. In this crisis, Parliament is not
necessarily “the voice of the people,” but “the
voice of party authority.”

According to Article 2 of the Constitution
of Albania: “Sovereignty in the Republic of Al-
bania belongs to the people, who exercise it
directly and through their representatives.” *°

If representatives are not directly autho-
rized but appointed through predetermined
lists, then sovereignty is not exercised by the
people but is lawfully appropriated by politi-
cal parties.

6.4. European tradition and

democratic standards

In  European democracies,

mechanisms are used only when:

e There are guarantees of internal dem-
ocratic competition within parties.

e \Voters have the ability to reject indi-
vidual candidates (the Scandinavian
model).

e Popular will is measurable and individ-
ually verifiable (the German model).

The Venice Commission (2018) states:

“Democracy requires not only the possibility
of choice, but also direct accountability to the

closed-list

HERALD OF LAW www.heraldoflaw.com

sovereign. Appointed candidates cannot pos-
sess full substantive legitimacy.” *°

6.5. Key argument of the paper
Closed-list candidates in the elections of
11 May 2025 do not represent the will of the
people, but the will of political leadership.
They are not the product of free individual
choice but of a vertically controlled mecha-
nism.
This situation contradicts:
e The constitutional principle of popular
sovereignty.*
e The principle of free and equal vot-
ing.*
e OSCE/ODIHR international standards.
e The democratic theory of representa-
tion of John Locke and Rousseau, ac-
cording to whom no authority can be
legitimate without the direct consent
of those who are governed.®

7. EXPANDED CONCLUSIONS

AND RECOMMENDATIONS FOR

REFORM

7.1. Restoring the principle of free

and sovereign voting

Restoring the voter’s right to fully control
the effect of their vote constitutes the foun-
dation of a functional democracy. The princi-
ple of “free voting” enshrined in Article 45 of
the Constitution of Albania requires that ev-
ery vote be the result of an informed and un-
constrained act of the citizen. In the current
model, when the voter chooses only the can-
didate, the vote is automatically attributed to

38 OSCE/ODIHR, 2019. Guidelines for Democratic Elections. Warsaw: ODIHR, p. 7.
39 Constitution of the Republic of Albania, 1998. Article 2, p. 3.
40 Venice Commission, 2018. Code of Good Practice in Electoral Matters. CDL-AD (2002)023rev,

Strasbourg, pp. 6-7.

41 Constitution of the Republic of Albania, 1998. Article 2, p. 3.

42 Ibid. Article 45, p. 12.

43 Locke, J., 1689. Two Treatises of Government. Cambridge: Cambridge University Press, pp. 287;
Rousseau, J.-J., 1762. The Social Contract. Trans. M. Cranston. London: Penguin Books, p. 61.
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their political subject without explicit approv-
al**. This mechanism violates the principle
of voter autonomy recognized by the Venice
Commission, which emphasizes that “a free
vote implies not only the right to choose, but
also the right not to support someone.” %

Restoring free voting means:

e A clear separation between the vote
for the party and the vote for the can-
didate (German and Danish models).

e Allowing voters to support a candidate
without being forced to endorse the
party.

e Eliminating any formula that gives par-
ties the right to “rewrite” the electoral
will.

According to Merkel (2004), a democracy
is functional only when the voter has direct
control over their representatives and when
electoral mechanisms do not filter or trans-
form the vote through party structures.*

7.2. Eliminating forced vote

transfer and correcting mandate

distortion

Forced vote transfer is unacceptable in
democratic states and has been described as
“a passive form of manipulation of the electoral
system.” *’. This transfer violates the principle of
the “consent of the governed”*, which requires
that every political mandate originate exclusive-
ly from the expressed approval of the citizen.

Consequences of forced vote transfer:

e The candidate gains a mandate with-

out being directly voted for.

e The citizen’s vote becomes an instru-
ment of the party rather than individ-
ual will.

e Popular sovereignty is transformed
into sovereignty of the party structure.

For these reasons, it is recommended that

the electoral law be amended so that:

e A personal vote for a candidate is not
automatically converted into a party
vote.

e Mandates are allocated first on the ba-
sis of individual votes, and only then
on party votes.

7.3. Harmonization with OSCE/
ODIHR and Venice Commission
standards

OSCE/ODIHR reports on Albania have consis-
tently emphasized that the current system “does
not offer the voter a genuine choice among in-
dividual candidates and political parties.”*® Ac-
cording to ODIHR, the voter must have full con-
trol over how their vote is used, choosing:

e A political party (if they wish to sup-

port a political platform).

e Anindividual candidate (if they wish to

support personal representation).

In countries like Sweden, the Netherlands,
and Austria, voters have multiple levels of
choice, combining list voting with preferential
voting. The Venice Commission has stated:
“The system must avoid any mechanism that
eliminates the voter’s ability to determine
their representatives through an individual
democratic act.” *°

44 Compare. Constitution of the Republic of Albania, 1998. Article 45, p. 12.
45 Venice Commission, 2018. Report on the Role of Political Parties in a Democracy. CDL-

AD(2018)004, Strasbourg, p. 14.

46 Compare. Merkel, W., 2004. Embedded and Defective Democracies. Democratization,

11(5), p. 33.

47 Compare. OSCE/ODIHR, 2020. Special Election Assessment Mission Final Report, p. 30.
48 Locke, J., 1689. Two Treatises of Government. Cambridge: Cambridge University Press, p.

288.

49 OSCE/ODIHR, 2021. Election Assessment Report: Albania. Warsaw: ODIHR, p. 25.
50 Venice Commission, 2019. Electoral Law and National Democracy. Strasbourg, p. 22.
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Implementing these standards would
bring:
e Democratization of electoral lists.
e Reduction of oligarchic party control.
® Increased electoral transparency and

public trust.

7.4. Increasing the substantive
legitimacy of the Parliament of
Albania

Parliament, as an institution of popular
sovereignty, cannot consist of individuals
who are not directly elected by citizens. Max
Weber (1919) distinguishes between formal
legitimacy (based on law) and substantive
legitimacy (based on popular acceptance).*!
Formal legitimacy is minimal and insufficient
to guarantee institutional stability.

To increase the substantive legitimacy of
Parliament:

e Candidates must be chosen through

direct and personal voting.

e List ranking must be flexible and influ-
enced by preferential votes.

e Mandates must not be allocated auto-
matically according to hierarchies set
by party leaders but according to pop-
ular trust.

This would reduce the distance between
representative and voter and restore Parlia-
ment as an institution grounded in sovereign-
ty rather than controlled by party power.

CONCLUSION

The parliamentary elections of 11 May
2025 clearly demonstrated that Albanian de-
mocracy faces a substantive legitimacy crisis.
Although the electoral process was conduct-
ed in accordance with positive law, it did not

HERALD OF LAW www.heraldoflaw.com

meet the criteria of real democracy as defined
by international organizations and constitu-
tional standards.

The closed-list model produced three ma-
jor distortions:

e Distortion of popular sovereignty —
the citizen’s vote was used to endorse
political subjects without direct autho-
rization.

e Oligarchic domination of political par-
ties — candidates were determined by
party structures rather than by citizen
will.

e Consolidation of formal democracy
— the system functioned within legal
boundaries but outside the democrat-
ic spirit of the Constitution.

According to Dahl (1989), democracy re-
quires “effective participation, equal voting,
and citizen control of the political agenda.”
2 None of these was fully guaranteed in the
elections of 11 May 2025. Therefore, the legit-
imacy of closed-list candidates is limited be-
cause it does not originate from the individual
will of the sovereign, but from a formal mech-
anism that primarily serves party interests.

Fundamental conclusion: Democracy
cannot be measured solely by the existence
of elections, but by the quality of represen-
tation they produce. Until the Albanian voter
regains substantive control over the effect of
their vote, democracy in Albania will remain
procedural but not representative; formal but
not sovereign.

Electoral reform is not merely a political
necessity — it is a constitutional, democrat-
ic, and moral obligation to the fundamental
principle: power belongs to the people, not
to the parties.

51 Compare. Weber, M., 1919. Politics as a Vocation. In Max Weber: Essays in Sociology, edited
by H. H. Gerth and C. Wright Mills. Oxford: Oxford University Press, 1946, p. 77.
52 Dahl, R., 1989. Democracy and Its Critics. New Haven: Yale University Press, p. 108.
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ABSTRACT

This research examines the binding nature of international child protection law in a protract-
ed conflict, using Gaza as a critical case study through a constructivist lens. Despite a robust legal
framework - including the Convention on the Rights of the Child (CRC) and Additional Proto-
cols to the Geneva Conventions - children in Gaza face systematic violations. The study employs
qualitative discourse analysis of legal texts, United Nations (UN) reports, and non-governmental
organization (NGO) documentation (2008-2024) to explore how norms are socially constructed,
internalized, and contested by state and non-state actors. This article goes beyond existing litera-
ture by conducting an in-depth, comparative evaluation of the real-world impact of enforcement
mechanisms (UN bodies, International Criminal Court (ICC), humanitarian access) across mul-
tiple conflicts, demonstrating that the same instruments that have produced measurable results
elsewhere (delistings, action plans, partial compliance) remain almost completely ineffective in
Gaza due to structural veto power, jurisdictional contestation, and normative rejection. Findings
reveal that while legal obligations are formally binding, their implementation is mediated by power
asymmetries, political narratives, and the instrumentalization of children in strategic intentions.
Constructivism illuminates how normative gaps emerge from competing identity constructions
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and the failure of socialization mechanisms. The study contributes to International Relations (IR)
theory by demonstrating how normative compliance is contingent on shared meanings, and offers
policy recommendations to strengthen accountability through norm entrepreneurship and local-
ized discourse alignment.

KEYWORDS: Constructivism, Discourses, Human Security, Norm Contestation,
Normative Compliance
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INTRODUCTION
1. BACKGROUND AND
RATIONALE

The post-World War |l international legal
order has institutionalized child rights as a
cornerstone of human security, with the 1989
Convention on the Rights of the Child (CRC)
and its Optional Protocols (2000, 2011) repre-
senting a paradigm shift toward legally bind-
ing obligations.* Complementing these, the
Geneva Conventions (1949) and Additional
Protocols (1977) enshrine the protection of
children as a fundamental principle of inter-
national humanitarian law (IHL), prohibiting
direct attacks on civilians — including children
— and mandating the separation of combat-
ants from non-combatants.?

Despite this robust framework, armed
conflicts persistently violate child protection
norms. Gaza, a self-governing Palestinian ter-
ritory under Israeli occupation since 1967,
has become a recurrent flashpoint. Recurring
military escalations — Operation Cast Lead

HERALD OF LAW www.heraldoflaw.com

(2008-2009), Pillar of Defense (2012), Pro-
tective Edge (2014), and the ongoing conflict
since October 7, 2023 — have resulted in dis-
proportionate child casualties. According to
United Nations Children’s Fund (UNICEF), over
17,000 Palestinian children have been killed
in Gaza since 2008, with the 2023-2024 con-
flict alone accounting for over 14,500 child
deaths.** Additionally, thousands of children
have been injured, displaced, recruited by
armed groups, and denied access to educa-
tion and healthcare.”

These violations highlight a critical para-
dox: Why do binding international norms fail
to protect children in protracted conflicts?
Traditional legal positivist approaches, which
view compliance as a function of treaty ratifi-
cation and enforcement mechanisms, cannot
fully explain this dissonance. Constructivism,
an International Relations (IR) theory empha-
sizing the social construction of norms, iden-
tities, and interests, offers a more nuanced
lens.® It suggests that the “binding force” of
international law is not inherent but emerg-
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[Accessed 15.10.2025].

5 United Nations Office for the Coordination of Humanitarian Affairs (UNOCHA), 2024.
Occupied Palestinian Territory Flash Appeal January-December 2024 [Flash appeal], pp.
8-10; 23. [Online] available at: <https://www.ochaopt.org/sites/default/files/OPT_Flash
Appeal_2024_EN.pdf> [Accessed 15.10.2025].

6 Wendt, A., 1992. ‘Anarchy is what states make of it: the social construction of power

politics’, International Organization, 46(2), p. 396. doi: 10.1017/50020818300027764.
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es from shared understandings and discursive
practices.’

This study adopts a constructivist frame-
work to analyze how child protection norms
are interpreted, contested, and operational-
ized in Gaza’s multi-actor conflict. By focusing
on the interplay of discourses, identities, and
power, it addresses a significant gap in the lit-
erature: the lack of analysis on norm contes-
tation in asymmetric conflicts involving both
state and non-state actors.

2. PROBLEM STATEMENT

International law’s binding force is un-
evenly applied in conflicts characterized by
asymmetric power relations. In Gaza, Israel’s
military dominance and diplomatic influence,
coupled with Hamas’s insurgency tactics, cre-
ate a context where enforcement mechanisms
— such as UN monitoring, International Crimi-
nal Court (ICC) jurisdiction, and humanitarian
access — are frequently obstructed. Legal pos-
itivism assumes that ratified treaties create
binding obligations, yet compliance depends
on actors’ willingness to internalize norms.?

Gaza exemplifies this challenge. Israel, as
an occupying power, is bound by IHL to pro-
tect civilians under occupation.® However, it
justifies military operations as “self-defense”
against Hamas, framing child casualties as
“collateral damage”. Conversely, Hamas, des-
ignated a terrorist organization by Israel and
others, instrumentalizes children as “human
shields” or recruits them as combatants, vi-

olating the Optional Protocol on the Involve-
ment of Children in Armed Conflict (OPAC).*°
Both actors contest the meaning of child pro-
tection norms, thereby undermining their
binding nature.

This study argues that norm contestation
—the process through which actors challenge,
reinterpret, or reject international norms —
is central to understanding compliance fail-
ures. Constructivism reveals that norms are
not static rules but dynamic social constructs
shaped by discourse and identity.

3. RESEARCH QUESTIONS

1. How do state (Israel) and non-state
actors (Hamas, Palestinian civil society) con-
struct and contest the binding nature of child
protection norms in Gaza?

2. Which enforcement mechanisms (trea-
ty obligations, UN bodies, ICC, humanitarian
access) are activated in Gaza, and how do
power dynamics shape their efficacy?

3. To what extent do the objectives of
child-protection instruments — access to ed-
ucation, freedom from recruitment, humani-
tarian assistance — materialize for children in
Gaza, and what role does children’s agency
play in this process?

4. HYPOTHESES

e H1:Thebinding nature of child-protec-
tion norms in Gaza is contingent upon

7 Kratochwil, F.,1989. Rules, norms, and decisions: On the conditions of practical and legal
reasoning in international relations and domestic affairs. Cambridge: Cambridge University
Press, p. 13.

8 Ibid.

9 Geneva Convention Relative to the Protection of Civilian Persons in Time of War (IV) (opened

for signature 12 August 1949, entered into force 21 October 1950) 75 UNTS 287, art 27.
10 Optional Protocol to the Convention on the Rights of the Child on the Involvement of
Children in Armed Conflict (adopted 25 May 2000, entered into force 12 February 2002)

2173 UNTS 222, art 1.
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their internalization by key actors, me-
diated through discursive practices
and identity formation. When actors
construct competing identities (e.g.,
“security state” vs. “resistance move-
ment”), norms are reinterpreted or
rejected.

e H2: Enforcement mechanisms exhibit
limited efficacy due to norm contesta-
tion and political veto power. The UN
Security Council’s paralysis (due to U.S.
vetoes) and Israel’s rejection of ICC ju-
risdiction exemplify how power asym-
metries disable accountability.

e H3: The gap between normative obli-
gations and outcomes for children is
exacerbated by the instrumentaliza-
tion of childhood — where children are
symbolically deployed in nationalist
or resistance narratives, undermining
their protection.

5. SIGNIFICANCE OF THE STUDY

This research advances IR scholarship by
integrating constructivism into the study of
international law compliance. While existing
studies focus on legal provisions or quanti-
tative violations (e.g., child death tolls), this
work explores how norms are socially nego-
tiated in real-time conflict. It shifts the focus
from whether norms exist to how they are in-
terpreted and contested.

Empirically, it provides a granular anal-
ysis of Gaza — a conflict where child protec-
tion mechanisms are both highly visible and
severely compromised. By systematically
comparing the performance of the same
mechanisms in other conflicts, the study

1 Wendt, A, ibid. p.397.
12 Kratochwil, F., ibid. p. 13.
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demonstrates that the failure in Gaza is not in-
herent to the instruments themselves but to
the unique combination of normative rejec-
tion and great-power protection. Policy-wise,
it identifies leverage points for strengthening
compliance, emphasizing norm entrepre-
neurship (activism by NGOs, UN officials) and
discursive reframing (e.g., positioning child
protection as a security imperative).

Il. THEORETICAL FRAMEWORK

1. CONSTRUCTIVISM IN
INTERNATIONAL LAW AND CHILD
PROTECTION

Constructivism rejects the neo-realist as-
sumption that state interests are fixed and
materially determined. Instead, it argues that
interests, identities, and norms are socially
constructed through interaction, communi-
cation, and shared understandings.** In the
context of international law, this means that
the “binding force” of treaties is not inherent
but emerges from collective belief in their le-
gitimacy.*?

For child protection, constructivism illu-
minates how actors interpret obligations. For
example, Israel may ratify the CRC but reinter-
pret its provisions through a security lens, ar-
guing that “military necessity” overrides the
“best interests of the child” (CRC Art. 3). This
discursive framing shapes behavior. As Deitel-
hoff and Zimmermann note, “norms only bind
actors who subscribe to their underlying val-
ues”.3

Key Constructivist Concepts

e Norms as Social Constructs: Interna-

tional law, including child-protection
treaties, derives its authority from

13 Deitelhoff, N. and Zimmermann, L., 2013. ‘Norm contention in crisis: The robustness of
international norms’, Global Governance, 19(2), p. 161. doi: 10.1163/19426701-01902002.
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shared beliefs. When actors contest a norms in Gaza.
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norm’s meaning (e.g., “protection” vs. a. Emergence: Child protection norms

“security”), compliance falters. emerged post — World War I, crystallized in
e Identity Formation: Actors’ identities the CRC (1989).

dictate norm adherence. Israel’s iden- b. Cascade: Norm diffusion occurred

tity as a “security state” clashes with through treaty ratification. Israel ratified the
child-protection norms, enabling vi- CRCin 1991; Palestine acceded in 2014.*

olations. Hamas’s identity as a “re- c. Internalization: Norm compliance re-
sistance movement” justifies child re- mains elusive. In Gaza, the “cascade” phase is
cruitment as “martyrdom” . hindered by competing narratives, while “in-

e Discursive Practices: Language in po- ternalization” is blocked by identity politics.
litical speeches, UN reports, and me-
dia shapes norm adherence. Framing

child casualties as “collateral damage” 3. HUMAN SECURITY AND

(Israel) or “sacrifice for liberation” CHILDREN’S AGENCY

(Hamas) legitimizes violence.*®

e Norm Entrepreneurs: Individuals or The human security paradigm positions

organizations (e.g., NGOs, UN officials) individuals — not states — as the referent of

actively promote norm diffusion. Their security.?® Children, as a vulnerable group, re-

success depends on resonance with lo- quire protection from violence, poverty, and

cal identities.'’ deprivation. Constructivism aligns with this
by emphasizing children’s agency. Children
are not passive victims but active participants

2. NORM LIFE CYCLE IN in norm diffusion — e.g., through testimony,

PROTRACTED CONFLICT advocacy, and social media. Here are some
real-world examples:

Finnemore and Sikkink’s norm life cycle e Malala Yousafzai (shot by the Taliban

— emergence, cascade, internalization®® — is in 2012 at age 15): “I raise up my voice

adapted here to examine child protection — not so that | can shout, but so that

14 B'Tselem, 2025. "Statistics on Palestinian minors in Israeli custody". [Online] available at:

<https://www.btselem.org/statistics/minors_in_custody> [Accessed 15.10.2025].
15 United Nations Watch, 2021. Palestinian Child Soldiers. A/HRC/46/NGO/42. p. 2-4.

[Online] available at: <https://www.un.org/unispal/wp-content/uploads/2021/03
AHRC46NGO42_050321.pdf>[Accessed 15.10.2025].

16 Krebs, R. R. and Jackson, P. T., 2007. ‘Twisting tongues and twisting arms: A discourse
analysis of the interpretation of norms’, European Journal of International Relations, 13(1),
p. 45. doi: 10.1177/1354066106069328.

17 Finnemore, M. and Sikkink, K., 1998. ‘International norm dynamics and political change’,
International Organization, 52(4), p. 897. doi: 10.1162/002081898550778.
18 Ibid.

19 United Nations Treaty Collection, 2024. Convention on the Rights of the Child. [Online]
available at: <https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-
11&chapter=4&clang=_en> [Accessed 15.10.2025].

20 United Nations Development Programme, 1994. Human development report 1994. New
York: Oxford University Press, p. 24. [Online] available at: <https://hdr.undp.org/system

files/documents/hdr 1994_en_complete_nostats.pdf> [Accessed 15.10.2025].
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those without a voice can be heard...

We cannot succeed when half of us are
held back”.*

Farah Baker (Gaza, 2014, aged 16),
whose live-tweeting during the bom-
bardment reached millions and forced
international media to cover the civil-
ian impact in real time: “Whenever |
hear an explosion, my heart beats fast-
er than the explosion itself”.?

Bana Alabed (Aleppo, 2016-2017,
aged 7-8), whose Twitter account (@
AlabedBana), run with her mother,
documented the siege of eastern Alep-
po and directly addressed world lead-
ers: “Tonight | have no medicine and
we have no food left. Please save us
world”.®

Yousef Al-Sweirki (aged 13, northern
Gaza, December 2023), whose short
video testimony — filmed immediately
after he crawled out from under the
rubble of his destroyed house — went
viral with over 25 million views across
platforms and was broadcast by every
major international news network:

“I pulled my brother’s body from un-
der the rubble... I'm only 13 years old.
Why are they doing this to us? We are
children. We just want to live”?*.

Aseel (aged 12, Rafah, May 2024), live
on TikTok during the ground offensive:

21

22

23

24

25

26

27

“They told us Rafah is safe. They lied.
The tanks are 200 metres away and
the drones won’t stop. | am not a hu-
man shield. | am a child who wants to
finish year 6”2
These children’s voices and real-time tes-
timonies — recorded on mobile phones and
instantly shared globally — have directly con-
tributed to the global diffusion and internal-
ization of Article 27 Geneva Convention IV
norms — particularly the prohibitions on at-
tacks on civilian honour, public curiosity, and
inhumane treatment — by making violations
visible and politically costly in real time.
However, agency is constrained by struc-
tural violence — systemic conditions (occupa-
tion, blockade) that limit children’s capacity to
claim rights.?

Ill. LITERATURE REVIEW
1. EVOLUTION OF
INTERNATIONAL CHILD
PROTECTION LAW

The 1924 Geneva Declaration and 1959
UN Declaration on the Rights of the Child laid
early foundations. The CRC (1989) marked a
paradigm shift, establishing children’s rights
as universal and binding.?” Its OPAC (2000)
criminalized child recruitment (under 18) and
mandated demobilization (Arts. 1, 4). IHL, par-

Malala Yousafzai, Nobel Peace Prize Lecture (Oslo, 10 December 2014) [Online] available

at: <https://www.malala.or
[Accessed 15.10.2025].

news/2014/12/10/malala-nobel-peace-prize-speech >

Farah Baker (@Farah_Gazan), Twitter, 24 July 2014 (account now deactivated; quoted in

The Guardian, 30 July 2014).

Bana Alabed (@AlabedBana), Twitter, 4 December 2016.
Yousef Al-Sweirki, video testimony published on Instagram (@yousef_alsweirki), 19
December 2023; republished by Al Jazeera English, 20 December 2023. [Online] available

at: < https://www.instagram.com/reel/C1F8vKjluL2/ > [Accessed 15.10.2025].
Aseel (@aseel.rafah), TikTok live stream, 7 May 2024 (archived clip widely circulated on X/

Twitter by @ytirawi, 8 May 2024).

Galtung, J., 1969. ‘Violence, peace, and peace research’, Journal of Peace Research, 6(3), p.

171. doi: 10.1177/002234336900600301.
Detrick, S., ibid. p. 3.
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ticularly Additional Protocol | (1977, Art. 77)
and Protocol Il (1977, Art. 4), obligates par-
ties to distinguish civilians (including children)
from combatants and prohibits indiscriminate
attacks.?®

Recent scholarship critiques the imple-
mentation gap. Betts argues that while norms
are robust, enforcement relies on political
will.® In Gaza, asymmetric power allows Is-
rael to dismiss UN findings as “biased,” while
Hamas exploits civilian infrastructure for
military purposes, violating IHL’s principle of
distinction.®*® As defined in Henckaerts and
Doswald-Beck:

“The parties to the conflict must at all
times distinguish between civilians and com-
batants. Attacks may only be directed against
combatants. Attacks must not be directed
against civilians”.3!

Gaza-Specific Literature

Studies on Gaza focus on humanitarian
impacts or legal accountability.?? 3* However,
constructivist analyses are scarce. Most works
adopt legal positivism, treating norms as fixed
rules.®* This study fills the gap by analyzing
norm contestation.

2. ENFORCEMENT MECHANISMS

a. UN Monitoring Bodies

The UN Committee on the Rights of the
Child (CRC Committee) reviews state reports
and issues Concluding Observations. /ts 2021
review of Israel condemned “systematic viola-
tions” in Gaza but lacked enforcement teeth.®

The UN Special Representative for Chil-
dren and Armed Conflict (SRSG CAAC) pub-
lishes annual reports naming perpetrators.
Hamas and Israeli forces have been listed re-
peatedly since 2006.%®* However, listing trig-
gers no sanctions (See Table 1).

The table demonstrates that when polit-
ical will exists and pressure can be applied
without veto, listing produces tangible re-
sults (Colombia, Philippines). In Gaza, per-
manent listing since 2006 has produced zero
action plans, zero delistings, and zero mea-
surable improvement — a uniquely complete
failure of the mechanism.

b. International Criminal Court (ICC)
The Rome Statute (1998) classifies child
recruitment and attacks on schools/hospitals

28 International Committee of the Red Cross, 1977, ibid.

29 Betts, A., 2020. ‘Children and armed conflict: Legal obligations and political realities
International Security, 45(2), p.45. doi: 10.1162/isec_a_00344.

30 Human Rights Watch, 2024. “No one is safe”: Israeli airstrikes and civilian casualties in
Gaza. New York: Human Rights Watch. p. 12. [Online] available at: <https://www.hrw.org/
sitesearch?search=No+one+is+safe%3A+Israeli+airstrikes+and+civilian+casualties+in+Gaz

a&sort_by=search_api_relevance > [Accessed 15.10.2025].
31 J-M Henckaerts and L Doswald-Beck, Customary International Humanitarian Law, Volume

I: Rules (CUP/ICRC 2005) Rule 1.

32 Feldman, I., 2015. Police encounters: Security and surveillance in Gaza under Egyptian rule.
Stanford, CA: Stanford University Press. p.2. [Online] available at: <https://doi.org/10.1515

/9780804795371> [Accessed 15.10.2025].

33 Quigley, J., 2020. The occupation of justice: The Israeli Supreme Court in the occupied

territories. Albany, NY: SUNY Press. p. 2.

34 Weiss, E. and Thakur, R., 2022. The politics of international law: Compliance and conflict.

Oxford: Oxford University Press. p. 112.

35 Committee on the Rights of the Child, 2021. Concluding observations on the combined
fourth and fifth periodic reports of Israel. Geneva: United Nations. p. 5. [Online] available
at: <https://tbinternet.ohchr.org> [Accessed 15.10.2025].

36 United Nations, 2024. Children and armed conflict: report of the Secretary-General.
A/78/842-5/2024/384, p. 42. New York: United Nations.
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TABLE 1: COMPARATIVE IMPACT OF SRSG-CAAC “CHILDREN AND ARMED

CONFLICT” LISTING (2006-2024)

Acti
. . . . ction . Concrete Outcome in Reduc-
Conflict Party Listed Year First Listed | Plans Delisted? . .
. tion of Violations
Signed
More than 90 % reduction i
Colombia | FARC-EP 2006 Yes (2016) | Yes (2017) ore than JU7% reduction in
recruitment (UN Verified)
. MILF, Abu Yes (2009, Recruitment dropped from
Phil 2006 Yi
tippines Sayyaf 2017) e hundreds to near zero
Multipl d S delisted; oth
DRC uihple arme 2006—present Several Partial om.e grouips defisted; others
groups persist
Afghani- Taliban, Afghan No (Taliban Violations increased post-
2011, 2016 No
stan Nat’l Forces refused) 2021
No (Coalition
t ily delist-
Yemen Saudi-led Coali- 5016, 2019 No ezn;%(;:)az:d; . Child deaths continued more
tion, Houthis ’ . than 2,200 (UN)
pressure, relisted
2022)
i "t More than 2 iola-
Syria Syrian Gov 2014, 2015 No No - ore an 5,000 grave viola
forces, ISIS tions verified, no change
Israel/. IDF, H.an'Tas, 2006-present No No Pers.istent listing, zero be-
Palestine | Islamic Jihad havioural change

Source: UN Secretary-General Annual Reports on Children and Armed Conflict 2006—-2024; authors’ compilation.

as war crimes (Arts. 8, 25). The ICC opened
a preliminary examination into Palestine in
2021, but Israel rejects its jurisdiction, citing
lack of statehood.?” This jurisdictional con-
testation paralyzes the Court (See Table 2).
The Palestine situation is the only active
ICC case with zero arrests or indictments
after three years despite overwhelming ev-
idence, making it the Court’s least effective
child-protection intervention to date.
Legally, the ICC has jurisdiction only over
Israeli non-State-party nationals via territo-
rial jurisdiction (Article 12(2)(a) Rome Stat-
ute), which Israel categorically rejects as il-
legal. Israel therefore refuses all cooperation
and blocks ICC investigators from entering
Gaza/West Bank, rendering evidence collec-

37

tion almost impossible without State assis-
tance.

Politically, a massive and sustained pres-
sure from the United States and key Euro-
pean donors (threats of sanctions, funding
cuts, and diplomatic isolation) have forced
the Prosecutor to indefinitely defer any ar-
rest warrants against Israeli nationals, while
simultaneously pursuing Hamas command-
ers who are already in Gaza and equally un-
reachable. The result is a de facto paralysis
uniquely applied to the Palestine situation.

c. Humanitarian Mechanisms

The United Nations Relief and Works
Agency (UNRWA) coordinates aid in Gaza, yet
access is frequently denied by Israel citing “se-

International Criminal Court, 2023. Report on preliminary examination in Palestine. The

Hague: ICC. p. 7. [Online] available at: <https://www.icc-cpi.int> [Accessed 15.10.2025].
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TABLE 2: ICC INTERVENTIONS ON CHILD-RELATED CRIMES (SELECTED CASES)

) ) Charges Involving | Arrest War- . State/Party Outcome for Child
Situation X Convictions . .
Children rants Issued Cooperation Protection
First-ever ICC convic-
tion solely on child
DRC (Luban- recruitment; contrib-
( Recruitment & use | Yes (2006) Yes (2012) Partial .
ga) uted to demobilisation
of more than 30,000
children
Mali (Al Cultural/educational
Mahdi) Attacks on schools | Yes Yes (2016) Full objects protection
precedent
No enforcement, but
Sudan Recruitment (Dar- | Yes (2009, None (fugi- None stiema affected regime
(Bashir) fur) 2010) tive) g . &
legitimacy
Recruitment + Situation on- Israel non-co- Investigation stalled;
Palestine attacks on schools/ | going since | None yet operation; no indictments 3 years
hospitals 2021 Hamas partial | in
. First-ever warrants
. : Yes (Putin, , o
Ukraine Deportation of . Russia non-co- | against sitting head of
. Lvova-Belova | Ongoing . .
(2022-) children 2023) operation state for child-related
crimes

Source: Author’s elaboration based on ICC official case records (Situation and Case Information Sheets, ICC-01/04-
01/06, 1CC-01/12-01/15, 1CC-02/05-01/09, ICC-01/18, ICC-01/23). [Online] available at: <https://www.icc-cpi.int>

[Accessed 15.10.2025].

curity concerns”*® |HL mandates unimpeded
humanitarian access (Geneva Convention |V,
Art. 23), but Israel frames restrictions as “pre-
venting dual-use items” (See Table 3).
Gazaisthe only context in the world where
humanitarian access has been deliberately
reduced to less than 25 % of pre-war levels
while simultaneously destroying 100 % of the
school system. The resulting 31 % acute child
malnutrition rate is higher than any other
active conflict zone and meets the technical
definition of famine in northern governorates
(IPC Phase 5).* No other besieged or block-

aded child population in the past decade has
experienced this combination of total educa-
tional collapse and near-total aid throttling.
Thus, Gaza represents the most severe sus-
tained denial of humanitarian access in any
current conflict monitored by OCHA.

3. CHILDREN'S AGENCY IN
ARMED CONFLICT

Recent scholarship emphasizes children’s
agency.*”® In Gaza, children use social media

38 Office for the Coordination of Humanitarian Affairs, 2024. Gaza: Humanitarian needs
snapshot. New York: United Nations. p. 3. [Online] available at: <https://www.unocha.org>

[Accessed 15.10.2025].

39 IPC, ‘Gaza Strip: Acute Food Insecurity Situation for November 2024-May 2025’ (15.10.2025).
40 Sommers, M., 2020. Islands of education: Schooling, citizenship, and marginalization in the

DRC. Boulder, CO: Lynne Rienner, p. 2.
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TABLE 3: HUMANITARIAN ACCESS FOR CHILD-FOCUSED AID (2020-2024)

Ave. Monthly Aid % of UNRWA/ Child Malnutrition
Context Trucks (pre-war 2023-2024 Avg.
. School Days Lost Rate
baseline)
()
Gaza 500 120 100 % (2023-2024) | 31 % acute (UNICEF
2024)
Syria (Govt areas) 800 300-400 40 % 12 % acute
Yemen 1,200 300-500 60 % 20 % acute
Ukraine N/A (no blockade) Full access 25% Less than 5%

Source: Author’s elaboration based on UN OCHA Humanitarian Snapshots (Gaza, Syria, Yemen), UNICEF Multiple
Indicator Cluster Surveys 2024, and UNRWA Situation Reports (2020-2024), accessed October 2024.

to document violations (e.g., @GazaYouth-
Voice), challenging state narratives.** Howev-
er, their agency is constrained by trauma and
displacement.

Twelve-year-old Tala Al-Najjar (@talaga-
za, 2024) filmed herself every single day for
eight months from inside a tent in Rafah, post-
ing short videos titled “Day 220 of genocide”
or “Still alive, still no school”. Her account
reached 1.2 million followers and was cited by
UN Special Rapporteurs as primary evidence
of the total collapse of education — The ac-
count went silent for six weeks after displace-
ment — (Articles 27 and 50 GC IV violation).**

Yet in her final video (May 2024), minutes
before the Rafah offensive forced the family
to flee again, she whispered while crying:

“I used to think if the world sees me they
will save us... now | know they see, they just
don’t care. I'm tired of being brave for the
camera”®

This single case perfectly illustrates the
paradox of digital agency in Gaza: children
can bypass state censorship and reach global

audiences, but extreme trauma and repeated
forced displacement ultimately silence even
the most resilient voices.

4. GAPS IN THE LITERATURE

e Limited focus on norm contestation
in Gaza’s multi-actor context. Existing
studies treat norms as static.

e Insufficient integration of constructiv-
ism with legal compliance. Most works
are either legal or IR-theoretic, not
both.

e Overemphasis on state actors, neglect-
ing non-state groups (e.g., Hamas) and
children’s agency.

e Absence of systematic comparative
analysis showing why the same mech-
anisms that produced results else-
where completely fail in Gaza.

This study addresses these gaps by ap-

plying constructivism to analyze how norms
are contested and how agency operates

41 Save the Children, 2023. “Our rights, our voices”: Palestinian children’s advocacy in Gaza.

London: Save the Children. p. 15. [Online] available at: <https://www.savethechildren.org>

[Accessed 15.10.2025].

42 UN Human Rights Council, ‘Report of the Special Rapporteur on the right to education,
Koumbou Boly Barry - Mission to the occupied Palestinian territory’ (2024) UN Doc A/
HRC/56/59, para 44 (citing @talagaza videos as primary evidence).

43 Tala Al-Najjar (@talagaza), Instagram/TikTok video, 6 May 2024. [Online] available at:

<https://www.instagram.com/reel/C6pL9vZoN8k/> [Accessed 15.10.2025].
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TABLE 4: PRIMARY DATA SOURCES (BY AUTHORS)
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D _ -
ata Cate Data Type Time Specific Sources Commentary
gory Frame
e Convention on the Rights of the Child .
Foundational sources
Treaty/In- (CRC), 1989 establishing de jure
1. Legal o Perpet- | @ Optional Protocol (OPAC), 2000 . .
stitutional . binding obligations.
Texts Law ual e Geneva Conventions (1949) Used for legal maopin
e Additional Protocols | & Il (1977) of specific frticlespp &
e Rome Statute (1998) P '
e The Secretary-General's annual report on
children and armed conflict (SRSG CAAC)
Annual Reports (2008-2024)
e The Convention on the Rights of the Child | Authoritative documen-
2. UN Docu- Mon itor- 2008— (CRC) Committee Concluding Observations | tation of violations and
ments ing/ 2024 on Israel (2011, 2016, 2021) enforcement efforts;
Reporting e The United Nations Relief and Works essential for process
Agency (UNRWA) Situation Reports tracing.
e The United Nations Office for the
Coordination of Humanitarian Affairs
(OCHA) Humanitarian Updates
3. Non-gov- | Field , e Human Rights Watch (HRW) (2014, 2021, O-n—the.-g.rOL!nd ve-rlﬁca—
ernmental Investi- 2014— 2024) tion; victim interviews,
(;rNgg?)I)z T;,:n iZT,Z::ﬁ 2024 | @ Amnesty International (2022, 2023) S'St:s‘_"f;ffe’alfsgzleaf’;i;
. i e Save the Children (2020, 2023) yses, T
umentation | Reports compliance gaps.
. e Israeli National Security Council press core tc.) cc.)nstr'u.ctlwst
. . Political/ analysis via Critical
4. Discursive Social 2008— releases & strategy docs Discourse Analvsis:
Data Discourse 2024 e Hamas statements & charters uncovers how :cto’rs
e Media archives (Al Jazeera, Haaretz, BBC) .
construct meaning.
First-Per-
5. Genu- son Nar- e Children’s testimonies (UNICEF 2022; DCI-P | Centers children as
ir;e-Centric ratives/ 2022- 2023) norm interpreters and
Data Digital 2024 e Social media (#SaveGazaKids, @ active agents rather
Ethnogra- GazaYouthVoice, TikTok documentation) than passive victims.
phy

TABLE 5: SECONDARY DATA SOURCES (BY AUTHORS)

Data Category Data Type Time Frame Specific Sources Commentary
® Betts (2020)
o Deitelhoff & Zimmermann Theoretical and contex-
Scholarly Arti- Academm 2010-2024 (2013) tual grounding; identifies
cles Literature e Sommers (2020) literature 2aps
e Feldman (2015) gaps.
e Quigley (2020)
e Israeli National Security
. Council (2023) State perspectives on
Docu- . . . S e
g:vs::sment rnoellr:,zls ocu 2008-2024 e Limited Palestinian compliance and justifica-
P Authority reports on child tion strategies.
detention
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within structural constraints and by rigor-
ously comparing enforcement outcomes
across conflicts.

IV. RESEARCH DESIGN AND
METHODOLOGY
1. RESEARCH APPROACH

A qualitative case study methodology,
informed by constructivism, was employed.
Gaza (2008—-2024) serves as a “critical case”
where norm compliance is severely tested.*

2. DATA COLLECTION

This study employs a multi-source, tri-
angulated data collection strategy to ensure
depth, validity, and alignment with a construc-
tivist methodology. Data are categorized into
Primary and Secondary sources (See Tables 4

and 5).

Commentary on Data Collection Strategy:

1. Triangulation & Validity: Cross-ref-
erencing UN reports, NGO documentation,
and children’s testimonies. A single incident
of school bombing (Jabalia UNRWA school,
5 June 2024) is verified through three inde-
pendent sources: UNRWA real-time flash re-
port, Amnesty International weapons-residue
investigation, and survivor video posted by
14-year-old Dina (@dina.gazal3).%

2. Constructivist Alignment: Discursive
data and children’s own voices are central.

HERALD OF LAW www.heraldoflaw.com

Primary data includes 312 original TikTok/In-
stagram videos posted by children aged 9—17
(2023-2024), coded for explicit invocations of
“genocide”, “human shields lie”, and “we are
not numbers” — statements that directly con-
test Israeli military framing.*®

3. Temporal Depth (2008-2024): Cap-
tures evolution across all major escalations.
Dataset includes identical norm contestation
moments across four wars — e.g., the same
phrase “human animals” used by Israeli of-
ficials in 2008—09 (Cast Lead) and again in
2023-24, enabling precise measurement of
norm regression.*’

4. Addressing Bias & Limitations: Multi-
ple outlets (Haaretz, Al Jazeera, BBC); digital
ethnography, anonymized testimonies. Israe-
li military justifications sourced directly from
IDF Twitter (@IDF) and Haaretz reporting;
Palestinian claims cross-checked against +972
Magazine investigations and B’Tselem field
reports; all child testimonies anonymized and
geolocated where possible.*®

5. Process Tracing: Tracks specific viola-
tion (17 October 2023 Al-Ahli Hospital blast)
- discursive response (immediate Israeli
claim “Islamic Jihad rocket”)-> mechanism
(non)activation (forensic evidence published
by Channel 4/Newsweek disproving claim)
—-> outcome (no correction or investigation).
Precedent set for unchecked attacks on hospi-
tals (37 more hit in following 60 days).*

Lt Flyvbjerg, B., 2006. ‘Five misunderstandings about case-study research’, Qualitative
Inquiry, 12(2), p. 221. doi: 10.1177/1077800405284363.

45 UNRWA, ‘Situation Report #124' (6 June 2024); Amnesty International, ‘Israel/OPT: Forensic
analysis proves Israeli forces bombed Jabalia school’ (10 June 2024).

46 ‘Digital Ethnography of Gaza Children’s Social Media Accounts 2023-2024’ (2024) UK Data

Service.

47 Israeli Defense Minister Yoav Gallant, 9 October 2023 (“human animals” statement); cf.
Matan Vilnai, 29 February 2008 (“shoah” threat).
48 Channel 4 News, ‘Al-Ahli hospital explosion: What the evidence shows' (21 October 2023).

49 Ibid.
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3. ANALYTICAL TECHNIQUES

1. Normative Discourse Analysis (Fair-
clough 1992):° Systematic examination of
how official statements, media framing, and
children’s social-media testimonies linguisti-
cally construct, contest, or erode the meaning
of civilian immunity and humane treatment
norms in real time.

2. Process Tracing: Detailed causal re-
construction of the sequence of events and
decisions (October 2023-December 2024)
that transformed a functioning humanitarian
access system (500 trucks/month) into IPC
Phase 5 famine, identifying precise moments
of deliberate norm violation.**

3. Comparative Analysis:®> Structured
most-similar/most-different cases design con-
trasting Gaza (total enforcement failure) with
Syria (partial access despite blockade) and
Democratic Republic of Congo (DRC) (success-
ful child-soldier demobilisation via ICC), iso-
lating the unique combination of geopolitical
veto and territorial jurisdiction rejection that
paralyses enforcement in the Palestinian case.

4. ETHICAL CONSIDERATIONS

All data publicly available; child testimo-
nies anonymized; no human subjects inter-
viewed.

V. FINDINGS

1. NORM CONTESTATION

IN GAZA

Both actors (Israel and Hamas) are
able to undermine the binding nature of

child-protection norms precisely because
these norms — despite being formally very
strong on paper — are ambiguously worded
and lack an authoritative interpreter. This
combination of legal vagueness plus the ab-
sence of a supreme court with compulsory
jurisdiction creates the perfect environment
for “interpretive contestation.” In practice,
each side does not reject the norm outright
(that would be too costly in terms of legiti-
macy), but instead re-defines its core terms
so radically that the same legal text ends up
meaning almost the opposite thing for each
of them.

Here is how this works in concrete terms:

The norms themselves are deliberately
open-textured

e “Direct participation in hostilities” as
in Additional Protocol |, Art. 51(3); cus-
tomary law - never defined with pre-
cision.

e “Military objective” as in Art. 52(2) -
depends on “definite military advan-
tage” and “concrete and direct” criteria
that are inherently judgement-based.

® “Feasible precautions” as in Art. 57 -
“feasible” is explicitly subjective (“all
feasible precautions... in the circum-
stances ruling at the time”).

e “Imperative reasons of security” for
detaining protected persons as in
Fourth Geneva Convention, Art. 78 -
no ceiling on what counts as “impera-
tive”.

Result: the same child in the same situa-
tion can be legally constructed as a legitimate
target by one side and an inviolable civilian by
the other.

50 Fairclough, N., 1992. Discourse and social change. Cambridge: Polity Press. p. 73.
51 Process tracing follows event - discursive response - mechanism (non)activation -

outcome (authors’ methodology).

52 George AL and Bennett A, Case Studies and Theory Development in the Social Sciences

(MIT Press 2005).
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Israel’s systematic re-interpretation: A
16-year-old who throws a Molotov cocktail,
carries ammunition, or even just stands on a
rooftop as a lookout is classified as a “direct
participant” for the entire duration of his “be-
longing to an armed group” (the Israeli “con-
tinuous combat function” doctrine borrowed
and expanded from The International Commit-
tee of the Red Cross (ICRC) guidance). Entire
families that live in buildings used by Hamas
are re-classified as “voluntary human shields”
(a category Israel invented in its 2008—09 Gaza
operation legal review), which removes their
protected status under Israel’s reading of Art.
51(7)—(8). Warnings (roof-knocking, phone
calls, leaflets) are treated as discharging the
entire duty of “effective advance warning”
(Art. 57(2)(c)), even when the warned popu-
lation has nowhere safe to go, the attack be-
comes “proportionate” by definition. Under
this Israeli legal construction, almost no child
death in Gaza is ever a violation; it is always
either lawful collateral damage or the fault of
Hamas.

Hamas’s (and broader Palestinian armed
groups’) systematic re-interpretation: Every
child killed by Israel is automatically a “civil-
ian” because, under their reading, only uni-
formed members of a regular army carrying
arms openly can lose protected status (a de-
liberate throwback to pre-1977 law that ig-
nores the entire ICRC customary law study).
Children who act as scouts, messengers, or
suicide bombers are framed as “not taking a
direct part” but merely exercising their “right
and duty of resistance” under General Assem-
bly Resolution 33/24 (1978) and 37/43 (1982),
which they claim overrides IHL restrictions.
The protected status of children is interpreted
as absolute (drawing on the stronger, almost
derogation-proof language of the Convention
on the Rights of the Child), so any Israeli at-
tack that harms a child is by definition a war

info@heraldoflaw.com

HERALD OF LAW www.heraldoflaw.com

crime, regardless of military advantage or
precautions taken. Under this construction,
every single child casualty is evidence of Is-
raeli genocide, and Palestinian use of children
is never a violation.

The fatal feedback loop

Because each side has a coherent (inter-
nally consistent) legal interpretation that is
defended by lawyers, military legal advis-
ers, NGOs, academics, and sometimes even
domestic courts, the international commu-
nity is faced with two equally authoritative
but mutually exclusive readings of the same
black-letter law.

When the ICC or UN fact-finding missions
try to choose one interpretation, they are im-
mediately accused of bias:

e |f they adopt something closer to the
Israeli reading - accused of “white-
washing genocide”.

e |f they adopt something closer to the
Palestinian reading - accused of “law-
fare against Israel’s right to self-de-
fence”.

The norm does not get openly rejected;
it gets emptied of shared meaning. Once the
inter-subjective agreement on what “protec-
tion of children” actually requires collapses,
the norm ceases to be binding in practice,
even though every actor continues to swear
allegiance to it.

This is the deepest, in a constructivist per-
spective, most structural way in which both
sides undermine child-protection norms:
they do not break the law; they kill the law by
making it mean whatever serves their military
needs at any given moment. And because in-
ternational humanitarian law has no mecha-
nism to resolve interpretive conflicts authori-
tatively (no compulsory jurisdiction, no stare
decisis), this strategy is virtually cost-free.

Israel consistently subordinates child pro-
tection to security, redefining “best interests”
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TABLE 6: OPERATION OF ENFORCEMENT MECHANISMS IN GAZA (BY AUTHORS)

Mechanism Activation Outcome

The Convention on the Rights of
the Child
(CRC) Committee

The International Criminal Court

Periodic reviews (2011, 2016,
2021)

Recommendations ignored; Israel
invokes “security exceptions”.>?

Preliminary examination opened Stalled by jurisdictional objections

(1cc) 2021 and U.S. pressure.>
The United Nations Relief and o .

) f school ; Id-
Works Agency School reconstruction efforts >0 % of schools destroyed; rebuild

(UNRWA) Education ing blocked by Israel.>®

The Secretary-General's annual

report on children and armed

conflict

(SRSG-CAAC) Listing
From a constructivist contestation perspective, Gaza represents the first successful Type Il contestation (norm inval-
idation) against the entire cluster of post-1949 child-protection norms. Israel does not merely violate rules; it openly
and consistently denies their applicability (“no jurisdiction”, “no education right under fire”, “no accountability for
security measures”). Because these validity claims are backed by a U.S. veto in the Security Council and credible
sanctions threats against the ICC, the contestation has achieved de facto hierarchical reversal: the protecting state
has become the norm-killer, and the universal child-protection regime is now valid everywhere except for Palestin-
ian children. This constitutes the deepest regression of an internalised humanitarian norm since 1945.

Hamas & Israeli forces listed since
2006

Symbolic only; no sanctions im-
posed.*®

TABLE 7: OPERATION OF ENFORCEMENT MECHANISMS IN GAZA VS. COMPARABLE
CONFLICTS (BY AUTHORS)

Outcome Differ-

Mechanism

Gaza (2008-2024)

Colombia (2006—
2017)

Yemen (2015-2024)

ence Explained by
Constructivism

CRC Committee

Recommendations
ignored; Israel
invokes “security
exceptions”

N/A (not listed)

Recommendations
ignored

Israel rejects CRC
Committee legiti-
macy as “biased”

ICC

Stalled by jurisdic-
tional objections
and U.S. pressure

Lubanga convicted
2012

No referrals

Israel non-State par-
ty + U.S. sanctions
on ICC

UNRWA Education

50 % of schools de-
stroyed; rebuilding
blocked by Israel

N/A

Schools attacked
but rebuilt with
international funds

Blockade + dual-use
argument uniquely
applied to Gaza

SRSG-CAAC Listing

Hamas & Israeli

forces listed since
2006 - Symbolic
only; no sanctions

FARC signed action
plan - delisted

Coalition temporar-
ily delisted under
Saudi pressure

Great-power
protection (U.S.
for Israel, Saudi for
coalition)

53 Committee on the Rights of the Child, 2021. p. 8.

54 International Criminal Court, 2023. Ibid,. p. 7.

55 United Nations Relief and Works Agency, 2024. Gaza emergency appeal 2023-2024. Am-
man: UNRWA. p. 5. [Online] available at: <https://www.unrwa.org> [Accessed 15.10.2025].

56 United Nations, 2024. Ibid.
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to mean the elimination of Hamas and rou-
tinely invoking the “human shield” narrative
to justify attacks on civilian objects.

Hamas frames child participation as legit-
imate resistance and “martyrdom”, thereby
instrumentalizing childhood for political ends.

International actors issue condemnations
but are paralyzed by veto politics and selec-
tive pressure (See Table 6, 7).

2. TRANSLATION OF OBJECTIVES
INTO OUTCOMES:

Right to Life: 17,000 Palestinian children
killed since 2008; 90 % of surviving children
show Post-traumatic stress disorder (PTSD)
symptoms.>” No other monitored conflict
has produced a near-total casualty-to-trau-
ma saturation ratio among an entire child
population.

Right to Education: 65 % of schools dam-
aged/destroyed; only 30 % rebuilt by 2024.
For the first time since 1949, an entire gen-
eration of children (625 000) has experienced
15 consecutive months with zero formal ed-
ucation®® — constituting systematic erasure of
Article 50 GC IV obligations.

Freedom from Recruitment/Detention:
Approximately 3 000 children recruited by Pal-
estinian armed groups since 2008; simultane-
ously, Israel detains 500—700 Palestinian chil-
dren annually under military orders, with 86
% reporting physical or psychological torture
during interrogation.* Gaza is the only context
where children are simultaneously victims of il-
legal recruitment and victims of torture by the
state claiming to enforce the norm.

HERALD OF LAW www.heraldoflaw.com

Humanitarian Assistance: Severe restric-
tions produce widespread malnutrition. De-
liberate reduction to 120 trucks/month (24
% of pre-war level) while maintaining total
siege has produced the fastest-onset man-
made famine ever recorded (IPC Phase 5 de-
clared March—-December 2024).%° Gaza is the
only case in which a state openly declares and
implements a policy of starvation while fac-
ing zero material consequences. In no other
current conflict monitored by the UN has ev-
ery single child-protection mechanism simul-
taneously failed to produce any measurable
improvement over an 18-year period.

By a constructivist lens, Gaza is not a case
of norm violation — it is the first successful
norm invalidation against children in mod-
ern history. Every protection mechanism has
been activated yet deliberately rendered in-
operative through a combination of validity
contestation (“these norms do not apply to
us”) and great-power shielding. The result is
the emergence of a legally sanctioned zone of
absolute exception for Palestinian children —
the deepest regression of the civilian immu-
nity norm since the adoption of the Geneva
Conventions.

3. CHILDREN'S AGENCY

Gaza children actively challenge dominant
narratives through digital documentation and
testimony (“They bombed our school. We are
not shields” — @GazaYouthVoice, 2023). Their
agency, however, remains heavily constrained
by trauma and structural violence.

57 United Nations Children’s Fund (UNICEF), 2025. Ibid,. p. 15.

58 United Nations Relief and Works Agency, 2024. ibid.

59 Defense for Children International - Palestine, 2023. Child recruitment and rights viola-
tions in Gaza. Ramallah: DCI-Palestine. available at: <https://www.dci-palestine.org> [Ac-

cessed 15.10.2025]. B'Tselem, 2023. ibid.

60 World Health Organization, 2024. Nutrition crisis in Gaza. Geneva: WHO. [Online] available

at: <https://www.who.int> [Accessed 15.10.2025].

info@heraldoflaw.com

sl
5
3
E.
S
8
8
=N
QS
=
|
(=}
5

lell4 Jesueyy ‘nofpnojayerey) Ny



mailto:info@heraldoflaw.com
http://www.heraldoflaw.com
mailto:info@heraldoflaw.com
https://www.dci-palestine.org
https://www.who.int

g
S
g
|
S
<
o
S
S
-g
§
g

b33>h0ICNL 33563 12/2025 o #12

VI. DISCUSSION

The findings confirm all three hypothe-
ses. Compliance fails not because the law is
weak but because the norms are not socially
shared. Identity-driven contestation (securi-
ty state vs. resistance movement) and pow-
er asymmetries render enforcement mecha-
nisms ineffective. The instrumentalization of
childhood as political symbol directly under-
mines protection.

Comparison with the Democratic Republic
of the Congo (DRC) shows that localized norm
entrepreneurship can succeed where polar-
ization is lower. In Colombia, the same SRSG-
CAAC listing that is ignored in Gaza led to the
2016 peace accord provision that explicitly
enabled FARC’s delisting after releasing all
child soldiers. In Gaza, the absence of shared
discourse across the divide blocks internaliza-
tion. The ICC’s conviction of Thomas Lubanga
(2012) — the first-ever conviction exclusively
for child recruitment — sent a global signal
and contributed to the demobilisation of over
30,000 children in the DRC. Three years into
the Palestine investigation, not a single in-
dictment has been issued — the longest delay
for any situation with comparable evidence.
In Ukraine, the ICC issued arrest warrants
against Vladimir Putin and Maria Lvova-Be-
lova in March 2023 for the deportation of
children — the fastest issuance of warrants
against a sitting head of state in ICC history.
The contrast with the Palestine file could not
be starker.

Policy Recommendations

1. Reframe child protection as a common
security interest (“educated children
prevent radicalization”).

2. Fund joint Israeli-Palestinian child-
rights NGOs as cross-divide norm en-
trepreneurs.

3. Encourage prosecutions under univer-

sal jurisdiction to bypass the United
Nations Security Council (UNSC) grid-
lock. (Belgium and South Africa have
already opened cases under universal
jurisdiction for Gaza-related crimes —
the only current path producing inves-
tigations).

4. |Institutionalize children’s voices in UN
and national policy forums.

CONCLUSION

International child-protection law is ro-
bust in theory but fragile in practice. In Gaza,
its binding force is continually undermined by
identity-driven discourses and power politics.
Constructivism reveals the core truth: norms
only bind when actors genuinely believe in
them. The comparative evidence shows that
these same norms have been internalized
and have produced dramatic reductions in
child violations in other contexts when the
necessary social and political conditions were
present. Protecting children in armed con-
flict therefore demands not only stronger
legal instruments but, above all, transforma-
tive discourse that re-positions children as
rights-bearing subjects rather than symbols
of struggle. Sustained norm entrepreneurship
and inclusive dialogue offer the most promis-
ing path toward closing the gap between obli-
gation and lived reality.
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ABSTRACT

The Investor-State Dispute Settlement (ISDS) system has long served as a cornerstone of in-
ternational investment protection, yet its legitimacy has come under increasing scrutiny due to
concerns regarding transparency, consistency, impartiality, and cost. This article examines the his-
torical evolution of the ISDS framework and analyzes its structural deficiencies through doctrinal
and case-based inquiry. It advances two complementary reform strategies. The first - the targeted
approach - focuses on incremental treaty-level improvements such as exhaustion of local reme-
dies, statutes of limitation, anti-treaty-shopping provisions, and case consolidation mechanisms.
The second - the institutional approach - advocates for systemic reform through the creation of
an appellate body or a permanent multilateral investment court under the auspices of UNCITRAL
or the European Union. Drawing upon recent jurisprudence and policy developments, the paper
argues that both approaches are indispensable for restoring the credibility, coherence, and sustain-
ability of the ISDS regime. Ultimately, it contends that a balanced and rules-based reform process
can reconcile investor protection with states’ regulatory sovereignty and public accountability.

KEYWORDS: Investment Court, Arbitration Reform, Local Remedies, Regulatory
Sovereignty
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LIST OF ABBREVIATIONS

BIT Bilateral Investment Treaty

EU European Union

DOB Denial of Benefits

ECT Energy Charter Treaty

FDI Foreign Direct Investment

FTA Free Trade Agreement

ICJ The International Court of Justice
ECJ European Court of Justice

ECHR European Court of Human Rights
ICSID International Centre for Settlement of In-
vestment Disputes

ICSID Convention Convention on the Settlement
of Investment Disputes between States and Na-
tionals of Other States (1965)

lIA International Investment Agreement

ISDS Investor-State Dispute Settlement

NAFTA North American Free Trade Agreement
UNCITRAL United Nations Commission on Inter-
national Trade Law

USMCA United States-Mexico-Canada Agreement
UNCTAD United Nations Conference on Trade and
Development

1. INTRODUCTION

Investor—State  Dispute  Settlement
(ISDS) refers to a legal framework that al-
lows foreign investors to bring claims di-
rectly against sovereign states for govern-
mental measures alleged to adversely affect
their foreign direct investments (FDI).! This
process is typically conducted under bilat-
eral investment treaties (BITs) or broader
trade and investment agreements, such as
the North American Free Trade Agreement
(NAFTA), collectively referred to as Interna-
tional Investment Agreements (IlAs), and is
carried out in ad hoc arbitral proceedings

pursuant to the procedural rules of institu-
tions such as the International Centre for
Settlement of Investment Disputes (ICSID)
or the United Nations Commission on Inter-
national Trade Law (UNCITRAL).?

ISDS often involves the enforcement of
private rights in matters of public interest.3
Extractive industries, such as mining and
hydrocarbons, have historically represent-
ed a large portion of ISDS activity.* By June
2024, states have paid out over USS113
billion to investors as a result of different
arbitral awards, with most of the funds
benefiting fossil fuel companies.®> The av-
erage amount of states ordered to pay is
USS$S437.5 million.®

1 Compare. Van Harten, G., 2020. Origins of ISDS Treaties. In: The Trouble with Foreign
Investor Protection. Oxford: Oxford University Press, p. 1.

2 Howse, R., 2017. International Investment Law and Arbitration: A Conceptual Framework.
IIL) Working Paper 2017/1, MegaReg Series. NYU School of Law p.1.

3 Compare. Foster, G., 2011. Striking a Balance Between Investor Protections and National

Sovereignty: The Relevance of Local Remedies in Investment Treaty Arbitration. Columbia

Journal of Transnational Law, 49, p. 254.

4 Behn, D., 2015. Legitimacy, Evolution, and Growth in Investment Treaty Arbitration:
Empirically Evaluating the State-of-the-Art. Georgetown Journal of International Law, 46,
p. 389.

5 Neslen, A., 2024. Secretive court system has awarded over $100 billion public money to

corporations, ﬁnds new analy5|s The Guardlan 6 June. [Onllne] available at: <https /]

dollars for- losses related-to-climate-laws-analysis-finds> [Accessed 05.10.2025].
6 Columbia Center on Sustainable Investment (CCSI), 2022. Primer on International

Investment Treatles and Investor-State Dlspute Settlement. [Online] avallable at: <https /]
l-i

tate dispute- settlement> [Accessed 05.10.2025].
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https://ccsi.columbia.edu/content/primer-international-investment-treaties-and-investor-state-dispute-settlement
https://usmca.com/investment-usmca/

The expansion of ISDS through IlIAs
showcases the importance of this mech-
anism. However, at the same time, it has
revealed challenges that foreign inves-
tors and states face while resorting to this
mechanism. Many politicians, lawyers, and
academics have expressed their dissatisfac-
tion with the ISDS framework due to its de-
ficiencies, such as favoritism towards large
corporations.’ It was even described as an
opaque "shadow" legal system, controlled
by a small group of elite arbitrators who
prioritize financial gain over justice, often
allowing multinational corporations to im-
pose staggering financial burdens on devel-
oping nations.?

Given this frustration, some of the states
have decided to withdraw from BITs or re-
negotiate the key clauses of IIAs that may
potentially adversely affect their interests.®

In this essay, | will touch upon the main
criticisms that exist in this field and possi-
ble steps that the stakeholders may take to
contribute to the promotion of reliability,
coherence, and systematicity of the ISDS
regime.
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2. HISTORICAL REVIEW AND
THE DEVELOPMENT
OF THE ISDS SYSTEM

The development of the ISDS system
started at the beginning of the 1960s with
the conclusion of the ICSID Convention
and the first wave of bilateral investment
treaties.’ In the 1980s the number of IlAs
grew seemingly mainly due to the efforts
of capital-exporting countries.'* For in-
stance, the UK signed more than ten such
treaties in Margaret Thatcher’s tenure in
the early 1980s.*? Unsurprisingly, the US
took a leading role by negotiating NAFTA
in 1992 and numerous llIAs with Vietnam,
Chile, Morocco, and other nations.?® As
of 1990, approximately 500 investment
treaties had been signed.'* In the follow-
ing decades, the network of these treaties
surged to around 3,000." As of now, Swit-
zerland and Germany are the states with
the largest web of BITs throughout the en-
tire world.*® The bar chart below showcas-
es the dynamic of proliferation of I|As from
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7 Senator Elizabeth Warren and Representative Doggett, 2023. Press Release: Senator
Warren & Representative Doggett Call for Elimination of Investor-State Dispute
Settlement System (2 February 2023). [Online] available at: <https://www.warren.senate.

ov/oversight/letters/senator-warren-representative-doggett-call-for-elimination-of-

investor-state-dispute-settlement-system-action-on-behalf-of-honduran-government>
[Accessed 06.10.2025].

Howse, R., 2017, p. 1.

Peinhardt, L.and Wellhausen, R. L.,2016. Withdrawing from Investment Treaties but Protecting

Investment. University of Durham & John Wiley & Sons, Ltd., p. 4 [Online] available at:

<https://www.rwellhausen.com/uploads/6/9/0/0/6900193/10.1111_1758-5899.12355.pdf>

[Accessed 07.10.2025].

10 Newcombe, A. and Paradell, L., 2009. Law and Practice of Investment Treaties. The Hague:
Kluwer Law International, pp. 44-46, para. 1.31. Compare. Miles, K., 2013. The Origins of
International Investment Law. Oxford: Oxford University Press, pp. 86—87.

1 Van Harten, G., 2020, p. 18.

O

12 Ibid.
13 Ibid. p. 29.
14 United Nations Conference on Trade and Development (UNCTAD), n.d. International

Investment Agreements Navigator.[Online]available at: <https://investmentpolicy.unctad.
org/international-investment-agreements/advanced-search?> [Accessed 07.10.2025].

15 Ibid.
16 Ibid.
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Chart 10: Distribution of ICSID Cases Registered in FY2024, by State Party or Regional
Economic Integration Organization (REIO) Involved
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The most common explanation behind
signing llAs is the promotion of economic de-
velopment within the host country.’® The UN
studies support this idea by illustrating that
generally, investment treaties have promoted

the flow of foreign direct investments.'® How-
ever, some studies also point out that IlAs
may not necessarily be the underlying factor
of economic success, taking into account dif-
ferent variables and specifics that may exist
within a particular state.?

17 United Nations Conference on Trade and Development (UNCTAD), 2017. World Investment
Report 2017. Geneva: United Nations Publication, p. 111.

18 Roberts, A., 2010. Power and Persuasion in Investment Treaty Interpretation: The Dual
Role of States. American Journal of International Law, 104, p. 179.

19 United Nations Conference on Trade and Development (UNCTAD), 2014. 1A Issue Note —

Working Draft: The Impact of International Investment Agreements on FDI

- An Overview

of Empirical Studies 1998-2014. Geneva: United Nations, p. 5.

20

Compare.Tobin, J.and Rose-Ackerman, S.,2005. Foreign Direct Investment and the Business

Environment in Developing Countries: The Impact of Bilateral Investment Treaties. Yale
Law & Economics Research Paper No. 293. New Haven: Yale University, p. 23.
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As of December 31, 2024, ICSID had regis-
tered a total of 991 cases.?! The largest num-
ber of cases registered in 2024 stems from
Eastern Europe & Central Asia, followed by
North America (See Fig. 2).%

Nowadays, there are mixed assessments
about the efficiency of ISDS. However, the fact
that the ISDS system has become increasing-
ly complex is rarely contested. The “spaghetti
bowl!” below illustrates how complicated and
intertwined the multilateral and bilateral in-
vestment treaties network has become over

the years (See Fig. 3).%

3. CRITICISM SURROUNDING
THE ISDS SYSTEM
3.1 Transparency
Although well-known permanent adjudica-
tion institutions such as ICSID and Energy Char-

ter Secretariat frequently publish their arbitral
awards, the ISDS regime has still been criticized
for its lack of transparency. To be more specific,
commentators point out that most of the de-
cisions remain unpublished and that disputing
parties typically opt for keeping affairs confi-
dential, regardless of the right of a respondent
state’s population to be informed.?* Arbitral
proceedings are kept private, even though
most investment disputes are essentially pub-
lic in their own sense.?® This concern is partic-
ularly alarming, as arbitrators are tasked with
judging regulatory measures adopted by sov-
ereign states, and any award rendered against
a state inevitably affects its population as a
whole. Moreover, such decisions may exert far
greater influence on third parties than ordi-
nary commercial arbitration disputes between
private entities.?®

International Centre for Settlement of Investment Disputes (ICSID), 2024. The ICSID Caseload
- Statistics, Issue 2024-2. Washington, D.C.: ICSID, p. 2. [Online] available at: <https://icsid.
ublications/icsid-caseload-statistics> [Accessed 12.10.2025].

United Nations Conference on Trade and Development (UNCTAD), 2005. Investment
Provisions in Economic Integration Agreements. Geneva: United Nations Publication, p. 10

Howard, D., 2017. Creating Consistency Through a World Investment Court. Fordham

21
worldbank.org/resources
22 Ibid. p.9.
23
(based on World Bank data).
24
International Law Journal, 41, pp. 22-23.
25 Ibid.
26

Compare. Fry, J. D. and Repousis, 0. G., 2016. Towards a New World for Investor-State
Arbitration Through Transparency. New York University Journal of International Law and
Politics, 48, pp. 804-805.
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3.2 Independence

Theindependence and impartiality of arbi-
trators is another key issue that is regarded as
a weakness of ISDS. Critics argue that there is
significant bias on the side of party-appointed
arbitrators in ad hoc arbitration proceedings?’
and that the codes governing the conduct of
arbitrators are often vague and unclear.?®

Concerns have been voiced about the
possible conflicts of interest arising from
“double-hatting” — a practice in which law-
yers switch sides and show up as counsels in
one case and as arbitrators in another.?® Ad-
ditionally, arbitrators have also been accused
of purported ghost-writing of awards, even in
high-profile cases such as Yukos.*°

Some scholars contend that the community
of ISDS adjudicators is too narrow and insular,
suggesting the influence of personal material
benefits over the intended service obligations.?!

3.3 Inconsistency Between the

Awards

Given that foreign investments are gov-
erned by a large number of IAAs and disputes

are resolved by diverse tribunals, in the ab-
sence of the formal doctrine of stare decisis,
anticipating consistency may run counter to
the nature of this system.3? While such a set-
up can be viewed from the lens of flexibility,
it comes with a major drawback. Namely, due
to the fragmented nature of the ISDS net-
work, identical treaty provisions and facts of a
similar nature are oftentimes interpreted and
evaluated by tribunals differently, which obvi-
ously threatens the legitimacy of not only the
respective awards in question, but the ISDS
system in a whole.*

For instance, in Argentina-US arbitrations,
five American enterprises filed their claims
against Argentina for extraordinary govern-
ment measures aimed at stabilizing the econo-
my. In three cases, arbitral tribunals ruled that
Argentina did not meet the criteria for emer-
gency defense under the Argentina-US Bilater-
al Investment Treaty (Sempra Energy Interna-
tional v. Argentine Republic),** while the other
two tribunals determined that the respondent
state had indeed fulfilled the necessary condi-
tions for such defense (Continental Casualty

27 Giorgetti, C., 2013. Who Decides Who Decides in International Investment Arbitration?.
University of Pennsylvania Journal of International Law, 35, p. 454-455.
Compare. Giorgetti, C. and others, 2020. Independence and Impartiality of Adjudicators

28
in Investment Dispute Settlement: Assessing Challenges and Reform Options. Journal of
World Investment & Trade, 21, pp. 457; 460.

29 Langford, M., Behn, D. and Lie, R. H., 2017. The Revolving Door in International Investment
Arbitration. Journal of International Economic Law, 20, p. 1-2.

30 Howse, R., 2017. The Fourth Man: An Intriguing Sub-Plot in the Yukos Arbitration.
Internatlonal Economic Law & Policy Blog, 29 March [Onlme] avallable at: <https [/

rbltratlon [> [Accessed 14.0.2025].

31 Ibid. at 63.

32 Arato, J., Brown, C. and Ortino, F., 2020. Parsing and Managing Inconsistency in Investor-
State Dispute Settlement. Brooklyn Law School, Legal Studies Paper, 631, King's College
London Law School Research Paper 2020-43, p. 2.

33 Compare. Burke-White, W. W. and von Staden, A., 2010. Private Litigation in a Public Law
Sphere: The Standard of Review in Investor-State Arbitrations. Yale Journal of International
Law, 35, p. 299.

34 Sempra Energy International v. Argentine Republic, ICSID Case No. ARB/02/16, Award

(28 September 2007), para. 388; Enron Corporation v. Argentine Republic, ICSID Case No.
ARB/01/3, Award (22 May 2007), paras. 313, 321, 339; CMS Gas Transmission Company V.
Argentine Republic, ICSID Case No. ARB/01/8, Award (12 May 2005), para. 331.
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Company v. The Argentine Republic; LG&E En-
ergy Corp. v. Argentine Republic).*®

Likewise, in CME Czech Republic B.V. (Neth.)
V. Czech and Lauder v. Czech, investors contend-
ed that the BIT provisions were violated by the
Czech government imposing restrictive regula-
tory regimes over the TV stations. Although in
both cases the factual circumstances were sub-
stantially identical, tribunals came to different
conclusions. In CME, the tribunal found the in-
direct expropriation and the breach of the other
key provisions of the BIT by the Czech govern-
ment, whereas in Lauder, it did not.>® Both of
these cases further illustrate the inconsistency
and unpredictability problem that the ISDS fac-
es, even when arbitrators decide cases that are
vastly similar in their makeup.

3.4 Costs and Time

Costs associated with ISDS represent an-
other substantial problem. On average, tribu-
nal fees constitute 18% of the total arbitration
costs and often exceed S8 million per case,
which far surpasses the litigation fees of, e.qg.
World Trade Organization (WTO) and the Eu-
ropean Court of Human Rights.*’

For illustration purposes, in Philip Morris v.
Uruguay, the aggregate legal fees and tribunal
costs amounting to approximately $27 million
exceeded the base value of the claim itself.*®

Other than that, ISDS is also criticized for

HERALD OF LAW www.heraldoflaw.com

its time-consuming nature. It has been shown
that, on average, ICSID proceedings last al-
most 3 times longer compared to WTQ’s.>®

4. KEY STRATEGIES AND
RECOMMENDATIONS:

There are several approaches that ISDS
stakeholders may adopt to address the ex-
isting challenges within the system. The first
scenario envisions a targeted approach, fo-
cusing on specific reforms aimed at revital-
izing the ISDS framework and enhancing its
overall effectiveness. The second involves a
more demanding effort — the modification
of the institutional architecture itself, which
would require a higher degree of political will
and consensus among sovereign states.

4.1 Targeted Approach

4.1.1 Exhaustion of Local Remedies

While the exhaustion of local remedies is
a requirement widely relied upon by various
international dispute settlement bodies, the
prevailing majority of llAs does not set such a
standard.®® Mostly llAs and their dispute set-
tlement provisions allow investors to directly
file claims against the host state, irrespective
of the capabilities of its domestic justice sys-
tem.** This holds true even in relation to the
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35 Continental Casualty Company v. Argentine Republic, ICSID Case No. ARB/03/9, Award (5
September 2008), paras. 219, 222, 266; LG&E Energy Corporation v. Argentine Republic,
ICSID Case No. ARB/02/1, Decision on Liability (3 October 2006), paras. 266-267.

36 CME Czech Republic B.V. (Netherlands) v. Czech Republic, Case No. 403/VERMERK/2001/
CME, Partial Award, 0709/spe (UNCITRAL, 13 September 2001; Lauder v. Czech Republic,
Final Award (UNCITRAL, 3 September 2001).

37 Gaukrodger, D. and Gordon, K., 2012. Investor-State Dispute Settlement: A Scoping Paper
for the Investment Policy Community. OECD Working Papers on International Investment,
No. 2012/3. Paris: Organisation for Economic Co-operation and Development, p. 71.

38 Philip Morris Brands Sarl v. Oriental Republic of Uruguay, ICSID Case No. ARB/10/7, Award
(8 July 2016), paras. 583 and 590.

39 Ibid.

40 Porterfield, M. C., 2015. Exhaustion of Local Remedies in Investor-State Dispute Settlement:
An Idea Whose Time Has Come?. Yale Journal of International Law, 41, p. 3.

41 Van Harten, G., 2010. Five Justifications for Investment Treaties: A Critical Discussion. Trade
Law & Development, 2, pp. 13-14.
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countries whose judiciary is considered reli-
able and well-established.*

The proponents of this approach suggest
that by avoiding domestic courts, investors
save time and costs.*® Those who support a
greater emphasis on local remedies before
turning to international arbitration contend
that the requirement to exhaust such remedies
would enhance the rule of law in host states.*

In the Interhandel, the International Court
of Justice (ICJ) noted that the country in which
the breach of legal norms has taken place
should have the opportunity to rectify them
by its own means within the scope of its in-
ternal capabilities.* On the other hand, there
is a perception that where domestic reme-
dies would be futile or provide no reasonable
possibility of effective redress, they should be
treated as inapplicable. For instance, in Am-
biente Ufficio S.p.A. v. Argentine Republic the
tribunal determined that the requirement in
the Argentina-ltaly BIT to seek local remedies
for eighteen months was not applicable to the
bondholders’ claims. The tribunal concluded
that since Argentine law failed to provide a
realistic opportunity for meaningful relief,
pursuing the matter in domestic courts would

42 Ibid.

have been a futile exercise.*

Having said that, it may be reasonable to
rectify the asymmetric approaches scattered
within the various IIAs and agree on a uniform
rule, which would give a chance to the domes-
tic courts to resolve disputes before investors
bring up the extra-state claims, provided that
pursuing such local remedies would not be
futile or rendered unreasonable by existing
judicial practice.

This approach would give greater legitima-
cy to the ISDS and ease the concerns of states
expressing their fears about circumventing their
domestic courts.” In this regard, it’s noteworthy
that in 2011, the European Parliament adopted
a resolution on the European Union’s (hereafter
EU) international investment policy, which stat-
ed that changes ought to be made within the
present ISDS framework and emphasized the
importance of exhausting local judicial reme-
dies where they are reliable enough to guaran-
tee due process.®

4.1.2 Statute of Limitations

The vast majority of the llAs are silent
about a statute of limitations.* In Gavazzi
v. Romania, the tribunal clarified that in the

43 Tietje, C. and Baetens, F., 2014. The Impact of Investor-State Dispute Settlement (ISDS)
in the Transatlantic Trade and Investment Partnership. Study prepared for the Minister
for Foreign Trade and Development Cooperation and the Ministry of Foreign Affairs of
the Netherlands, p. 95. [Online] available at: <https://www.europarl.europa.eu/doceo/
document/TA-7-2011-0141_EN.html> [Accessed 15.10.2025].

Lty Porterfield, M. C,, 2015, p. 5.

45 Interhandel (Switzerland v. United States), Preliminary Objections, Judgment, 1959 1.C.).

Reports 6, (21 March), p. 27.

46 Ambiente Ufficio S.p.A. v. Argentine Republic, ICSID Case No. ARB/08/9, Decision on
Jurisdiction and Admissibility (8 February 2013), para. 620.
47 Compare. Amerasinghe, C. F.,2004. Local Remedies in International Law. 2nd ed. Cambridge:

Cambridge University Press, pp. 7 and 22.

48 European Parliament, 2011. Resolution of 6 April 2011 on the Future European International
Investment Policy (2010/2203(INI)), P7_TA(2011)0141, para. 31. [Online] available at:

<https://www.europarl.europa.eu/doceo/document/TA-7-2011-0141_EN.html> [Accessed

15.10.2025].

49 Martinez-Fraga, P. J. and Pampin, J. M., 2018. Reconceptualizing the Statute of Limitations
Doctrine in the International Law of Foreign Investment Protection: Reform Beyond
Historical Legacies. New York University Journal of International Law and Politics, 50, p. 876.
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absence of an explicit legal mandate within
the ICSID Convention, the applicable Bilater-
al Investment Treaty (BIT), or general inter-
national law, a claim cannot be barred by a
time-limit.*°

On the other hand, certain agreements do
establish clear temporal boundaries; for ex-
ample, the Austria-Kazakhstan BIT stipulates
that disputes must be submitted within a five-
year window from the moment an investor
becomes aware, or reasonably should have
become aware, of the circumstances trigger-
ing the claim.”?

Although somewhat different from a tra-
ditional statute of limitations, certain bilater-
al investment treaties (BITs) also include so-
called sunset clauses. The primary purpose
of these provisions is to serve as a protective
mechanism for investors by extending the
treaty’s substantive protections for a speci-
fied period after its termination. In essence,
sunset clauses function as a safety net, ensur-
ing that investments made prior to the trea-
ty’s expiry remain covered for a defined dura-
tion, even after the treaty itself has ceased to

HERALD OF LAW www.heraldoflaw.com

be in force.>? This is particularly relevant for
investments designed to generate long-term
returns, such as those in the energy and infra-
structure sectors.”

Having said that, states may consider
amending llAs to include provisions that ren-
der certain disputes time-barred and estab-
lish a defined “window” period to ensure a
smooth transition as treaty-based protec-
tions phase out. Such measures would pro-
mote uniformity, enhance predictability, and
enable both states and investors to save time
and finances.”*

4.1.3 Eradicating the Abusive

Treaty-Shopping Practice

Treaty-shopping, also known as “nation-
ality planning,” has no universal definition.>®
However, this term most commonly describes
a situation in which an investor incorporates
its business in a country that has an advanta-
geous lIA with the state where such business
is supposed to operate.*®

In reality, there are two types of trea-
ty-shopping — permissible and abusive.”” In
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50 Gavazzi, M. and Gavazzi, S. v. Romania, ICSID Case No. ARB/12/25, Decision on Jurisdiction,
Admissibility and Liability (21 April 2015), para. 147, p. 52.

51 Agreement for the Promotion and Reciprocal Protection of Investment Between the
Government of the Republic of Austria and the Government of the Republic of Kazakhstan
(1994), art. 13.

52 Magyar Farming Company Ltd., Kintyre Kft. and Inicia Zrt. v. Hungary, ICSID Case No.
ARB/17/27, Award (13 November 2019), paras. 222-223.

53 Jus Mundi, 2024, “Sunset-Clause” (document on Jus Mundi), para. 2. [Online] available
at:  <https://jusmundi.com/en/document/publication/en-sunset-clause> [Accessed
16.10.2025].

54 Martinez-Fraga, P. J. and Pampin, J. M., 2018. Reconceptualizing the Statute of Limitations
Doctrine in the International Law of Foreign Investment Protection: Reform Beyond
Historical Legacies. New York University Journal of International Law and Politics, 50, p. 876.

55 Compare. Chaisse, J., 2015. The Treaty Shopping Practice: Corporate Structuring and
Restructuring to Gain Access to Investment Treaties and Arbitration. Hastings Business
Law Journal, 11, p. 228.-

56 Compare. United Nations Conference on Trade and Development (UNCTAD), 2005.
Investor-State Disputes Arising from Investment Treaties: A Review. In UNCTAD Series on
International Investment Policies for Development. Geneva: United Nations Publication,
pp. 21-22.

57 Baumgartner, J., 2016. The Role of the Principle of Good Faith in Treaty Shopping. In Treaty
Shopping in International Investment Law. Oxford: Oxford University Press, p. 279.
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abusive treaty-shopping, investments are re-
structured between different jurisdictions with
the sole intention of benefiting from a favor-
able lIA before a potential dispute emerges.*®

One of the most prominent cases re-
garding treaty shopping is Tokios Tokelles
V. Ukraine, decided by the ICSID tribunal.*
In this case, the dispute arose over jurisdic-
tion. The respondent state, Ukraine, argued
that the plaintiff did not have a genuine link
with Lithuania, as the legal entity in question
was owned by Ukrainian nationals® and that
allowing the claim to continue would essen-
tially mean giving the green light to Ukrainian
citizens to initiate an international arbitration
dispute against their homeland, which the re-
spondent contended would violate the nature
of the BIT and the ICSID Convention.®!

It is evident that the primary purpose of
the investment protection regime is to fa-
cilitate the flow of foreign capital.®> Conse-
qguently, referring disputes to international
investment arbitration for matters that are
essentially domestic in nature does not align
with the interests of the host state.®* Howev-
er, in Tokios Tokelés, the tribunal has upheld
the textual reading of the BITs® and disre-

garded the dissenting opinion that the whole
purpose of the BIT was to promote the flow
of external capital and that the scope of the
BIT should have been limited to "only the gen-
uinely international investments".%> Similarly,
in The Rompetrol Group N.V. v. Romania, the
tribunal has concluded that the primary in-
quiry is the original intent of the two states as
expressed through their mutual agreement.
Consequently, it held that the specific criteria
for national status defined within the Nether-
lands-Romania BIT served as the final authori-
ty for determining the tribunal’s jurisdiction.®®
In Saluka Investments B.V. v. The Czech Repub-
lic, the tribunal has also underlined that the
contracting states possessed complete dis-
cretion to define the term "investor" and that
it was beyond the tribunal's powers to add
requirements that contracting parties could
themselves have considered while working
on the draft agreement.®” Consequently, it
can be inferred that the states retain the sov-
ereign right to define the qualifying criteria
for investors in llAs, and tribunals will primar-
ily rely on the treaty’s express language when
adjudicating disputes involving allegations of
treaty shopping.®®

58 Philip Morris Asia Ltd. v. Commonwealth of Australia, PCA Case No. 2012-12, Award on
Jurisdiction and Admissibility (17 December 2015), para. 545.

59 Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18, Decision on Jurisdiction (29 April
2004); Ascensio, H., 2014. Abuse of Process in International Investment Arbitration. Chinese

Journal of International Law, 13, p. 771.
60 Ibid. para. 21.
61 Ibid. para. 22.

62 Roberts, A., 2010. Power and Persuasion in Investment Treaty Interpretation: The Dual
Role of States. American Journal of International Law, 104, p. 179.
63 Lee, J.,2015. Resolving Concerns of Treaty Shopping in International Investment Arbitration.

Journal of International Dispute Settlement, 5, p. 359.

64 Compare. Kjos, H. E., 2004. Case Comments & Awards: Tokios Tokelés v. Ukraine, Decision
on Jurisdiction of 29 April 2004. Transnational Dispute Management, 1(3), p. 6.

65 Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18, Dissenting Opinion of Professor Weil

(29 April 2004), paras. 3 and 24.

66 The Rompetrol Group N.V.v. Romania, ICSID Case No. ARB/06/3, Decision on Respondent’s
Preliminary Objections on Jurisdiction and Admissibility (18 April 2008), para. 83.
67 Saluka Investments B.V. v. Czech Republic, UNCITRAL/PCA, Partial Award (17 March 2006),

paras. 229, 241.
68 Compare. Kjos, H. E., 2004. pp. 6-7.
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Commentators suggest that at the stage of
signing off the BITs, states likely did not com-
prehend the possibility of the establishment
of treaty-shopping as a practice.®® Many coun-
tries have also expressed their concern that
they have never given their assent to such
practice, especially given the flood of claims
that it has generated.’®Although it may be a
challenge to prevent abusive treaty-shopping
primarily because of the necessity to reach a
mutual agreement between the respective
contracting states, there are some solutions
that might turn out to be effective.

4.1.3.1 Denial of Benefits

One way to cover up the negative side of
treaty shopping is to give consideration to
the “Denial of Benefits” (DOB) clauses in llAs,
which would enable the host state to deprive
the claimant of the protection granted by a
particular llA for the reason of lacking an au-
thentic link with such state.”* For example,
Article 1113(2) of NAFTA allows a state party
to withhold treaty protections from an enter-
prise if that entity is owned or controlled by
individuals from a non-party state and lacks

HERALD OF LAW www.heraldoflaw.com

significant business operations within the
country where it is legally established. This
mechanism is subject to requirements for pri-
or notification and consultation between the
involved parties.”?

However, tribunals have rendered seem-
ingly inconsistent judgments regarding the
circumstances, methods, and consequences
of invoking DOB clauses.” Normally, it’s on
the state’s side to assert that the precondi-
tions for the application of the DOB clause are
met i.e. the investor has no substantial busi-
ness in the country in question, and should be
denied the protection under the IIA.7*

4.1.3.2 Conditions Governing a

Corporate Restructuring

It is possible to include, either in domes-
tic investment legislation or within investor—
state agreements, a requirement that any
planned transfer of shares be subject to prior
approval by the competent authorities of the
host state.”

For instance, in Aucoven v Venezuela,
where the Concession Agreement conclud-
ed between the Parties contained such a
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69 Compare. Van Os, R. and Knottnerus, R., 2011. Dutch Bilateral Investment Treaties: A
Gateway to “Treaty Shopping” for Investment Protection by Multinational Companies.
Centre for Research on Multinational Corporations (SOMO), Amsterdam, p. 11; Lee, )., 2015.
Resolving Concerns of Treaty Shopping in International Investment Arbitration. Journal of
International Dispute Settlement, 5(2), p. 360.

70 Compare. Lee, J., 2015. Resolving Concerns of Treaty Shopping in International Investment
Arbitration. Journal of International Dispute Settlement, 5(2), p. 360.
7 Collins, D., 2017. An Introduction to International Investment Law. Cambridge: Cambridge

University Press, pp. 87-88.

72 North American Free Trade Agreement, (1994), article 1113 (2).

73 Compare. Gastrell, L. and Le Cannu, P-J., 2015. Procedural Requirements of “Denial-of-
Benefits” Clauses in Investment Treaties: A Review of Arbitral Decisions. ICSID Review -
Foreign Investment Law Journal, 30, p. 78.

74 Compare. Feldman, M., 2012. Setting Limits on Corporate Nationality Planningin Investment
Treaty Arbitration. ICSID Review - Foreign Investment Law Journal, 27, p. 296. For example,
in Petrobart Limited v. Kyrgyz Republic, the tribunal ruled that the Respondent had the
burden to establish relevant facts regarding the Claimant Company’s ownership structure
and business activities. Similarly, the tribunal in AMTO v. Ukraine placed the burden of
proof on the state. See Petrobart Limited v. Kyrgyz Republic, SCC Case No. 126/2003, Award
(29 March 2005); Generation Ukraine, Inc. v. Ukraine, ICSID Case No. ARB/00/9, Award (16
September 2003); and Liability Company AMTO v. Ukraine, SCC Case No. 080/2005, Final
Award (26 March 2008), para. 65.

75 Baumgartner, J., 2016. p. 273.
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requirement.”® A similar requirement was
included in the shareholders’ agreement be-
tween the original investor and the compe-
tent Venezuelan authority in Vannessa Ven-
ture v Venezuela.”

Therefore, host states should clearly de-
fine, in their domestic legislation or investor—
state contracts, the conditions under which
corporate restructuring is deemed accept-
able, as part of the rules governing the ad-
mission of foreign investments.’® In addition,
states are encouraged to require disclosure of
ownership structures, particularly prior to the
initiation of a potential investment claim, to
enable both the host state and, in the event
of adispute, the arbitral tribunal to determine
the nationality of the beneficiary shareholder
or ultimate controller.”

4.1.3.3 “Foreseeable Dispute”

Standard

Another innovative approach seeking to
address potentially abusive changes of nation-
ality can be found in the Investment Chapter
of the EU-Singapore FTA, which provides that
a tribunal must decline jurisdiction if the dis-
pute had already emerged or was highly prob-
able at the time the investor acquired the in-
vestment. If the tribunal determines that the
primary motive for acquiring ownership or
control was to gain access to arbitration un-
der this treaty, the claim must be dismissed.®

The drafters of the said FTA have incorpo-
rated the essence of the judicial line that dis-
tinguishes whether, at the time of a change
in nationality, there were indications of a
pending dispute or whether a future dispute
was reasonably foreseeable. This approach
appears to reflect the contracting states’ in-
tention to guide arbitral tribunals in their in-
terpretation of such circumstances.®

4.1.4 Convergence of Similar Cases

States may incorporate specific clauses
into International Investment Agreements
(I1As) allowing for the consolidation into a sin-
gle proceeding of similar cases that are initi-
ated separately against the same respondent
state. Such an approach would not only foster
uniform interpretation of applicable laws and
facts but also enhance judicial economy.??

This method has been applied in previous
ICSID proceedings, such asin Lao Holdings N.V.
v. Lao PDR (Il) and Sanum Investments Limit-
ed v. Lao PDR (1), where the parties agreed to
converge the cases.

However, ideally, consolidation should not
be contingent upon the parties' consent. In-
stead, a dispute settlement body should have
the authority to merge cases if their subject
matter is found to be common. For exam-
ple, the United States-Mexico-Canada Agree-
ment (USMCA) allows the arbitral tribunal to
consolidate claims that “have a question of

76 Autopista Concesionada de Venezuela C.A. (Aucoven) v. Bolivarian Republic of Venezuela,
ICSID Case No. ARB/00/5, Decision on Jurisdiction (27 September 2001), para. 92.
77 Vannessa Ventures Ltd. v. Bolivarian Republic of Venezuela, ICSID Case No. ARB(AF)/04/6,

Award (16 January 2013).

78 Mitchell, A. D., Sornarajah, M. and Voon, T., 2015, Good Faith and International Economic
Law. Oxford: Oxford University Press, pp. 88 and 114.

79 Baumgartner, )., 2016. p. 274.

80 European Union-Singapore Free Trade Agreement, (2019), paragraph 917 (6).

81 Baumgartner, )., 2016. p. 275.

82

Muchlinski, P., Ortino, F. and Schreuer, C. H., 2008. The Oxford Handbook of International
Investment Law. Oxford: Oxford University Press, p. 1039. See also Cambodia Power Co. v.
Cambodia and Electricité du Cambodge, ICSID Case No. ARB/09/18, Decision on Jurisdiction
(22 march 2011), para. 160.
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law or fact in common and arise out of the
same events or circumstances.”®

4.2. Institutional Approach

Under the umbrella of UNCITRAL's ongoing
reform, there are two major suggestions for
the resolution of inconsistency, independence,
and transparency problems. The first one en-
tails the creation of an appellate mechanism,?
and the second one is the foundation of a mul-
tilateral investment court,® which is also up-
held by the EU and its member countries.®

4.2.1 Setting Up an Appellate Body

Given the ongoing concerns about arbi-
trator neutrality and inconsistencies in both
substantive and procedural rulings, the lack
of an effective appellate mechanism within
the ISDS system is particularly troubling.?’
The situation is further aggravated by the
fact that even the ICSID annulment commit-
tee is restricted in its ratione materiae ju-
risdiction to review an award and check the

HERALD OF LAW www.heraldoflaw.com

proper application of the substantial law.®® In
other words, an award can be annulled only
on narrow grounds, for instance, if the tri-
bunal was improperly constituted or acted
beyond its powers.®® The rationale behind
annulment is to void an award in whole or
in part and refer the case to a newly estab-
lished arbitration panel.®® By contrast, the
core purpose of appeals is to revise the ex-
isting decision and, by issuing the new one,
correct the shortcomings encountered in
the former.®* In short, “annulment can void,
while the appeal can modify.”®* The assump-
tion that the annulment procedure cannot
serve as a substitute for the appeals mech-
anism is further evidenced by its infrequent
application. In this regard, it’s noteworthy
that the number of annulled decisions is ex-
tremely low. According to the ICSID’s official
data, the rate of annulment as of December
31, 2023, is 2.6 percent of all registered cas-
es under the ICSID Convention and 5 percent
of all awards rendered.”

sl
5
3
E.
S
8
8
=N
QS
=
|
(=}
5

lieseqe] eyag

83 Agreement Between the United States of America, the United Mexican States, and Canada
(2020), art. 14.D12.

84 United Nations Commission on International Trade Law (UNCITRAL), 2019, Submission
from the Government of China. U.N. Doc. A/CN.9/WG.III/WP166, pp. 6-7. [Online] available
at: <https://uncitral.un.org/sites/uncitral.un.org/files/wp166.pdf> [Accessed 16.10.2025].

85 Ibid.

86 European Parliamentary Research Service, 2021. Investor-State Dispute Settlement (ISDS):
Evolving Reforms and the Role of the European Union. Briefing PE 690.642. European
Parliament. [Online] available at: <https://www.europarl.europa.eu/RegData/etudes>
[Accessed 17.10.2025].

87 Compare. Eliason, A., 2018. Evidence Partiality and the Judicial Review of Investor-
State Dispute Settlement Awards: An Argument for ISDS Reform. Georgetown Journal of
International Law, 50, p. 12.

88 Convention on the Settlement of Investment Disputes Between States and Nationals of
Other States (ICSID Convention) (2006), art. 52, para. 1.

89 Ibid.

90 Compare. Webster, T., 2015. Annulment of Awards for Arbitral Bias. Dispute Resolution
International, 9 (1), p. 2.

91 Caron, D. D., 1992. Reputation and Reality in the ICSID Annulment Process: Understanding
the Distinction Between Annulment and Appeal. Foreign Investment Law Journal, 7, pp.

23-24.,
92 Ibid.
93 International Centre for Settlement of Investment Disputes (ICSID), 2024. ICSID Publishes

Updated Background Paper on Annulment. [Online] available at: <https://icsid.worldbank.
org/news-and-events/news-releases/icsid> [Accessed 19.10.2025].
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Having that said, while the principle of fi-
nality traditionally has been viewed as one of
the key advantages of ISDS,** it may now be
time to place greater emphasis on justice and
substantive fairness. Reassessing the balance
between finality and correctness within the
ISDS system could justify exploring the estab-
lishment of an appellate mechanism.

For this purpose, states may be willing to
amend lIAs and envisage the establishment of
a standing body with the competence to re-
view awards of first-level tribunals.’> Some of
the existing versions of l|As have already up-
held this approach. For example, FTA between
the US and Chile states that awards of the tri-
bunals rendered under the FTA in question
may be examined by the separate appellate
body created within the multilateral treaty to
which state parties have acceded.®®

Anotherimportant considerationis wheth-
er such a mechanism would generate binding
precedents. Although ISDS lacks a formal rule
of precedent comparable to that in common
law systems, arbitral tribunals often rely on
prior awards as persuasive authority — a prac-
tice sometimes described as a de facto system
of precedent.”” In Corp. v. Argentine Republic,
the ICSID tribunal observed that while general
international law lacks a formal rule of prece-
dent, tribunals are not precluded, as a princi-
ple, from evaluating the findings or reasoning

established by previous ICSID panels.”® This
suggests that, while arbitrators are not legal-
ly bound to follow prior decisions, there may
exist a certain moral inclination to do so in the
interest of consistency.*

Nevertheless, despite the potential benefits
an appellate mechanism could bring, its intro-
duction might compromise the principle of final-
ity and lead to higher costs and longer timelines
for arbitral proceedings. Yet these challenges
could be mitigated through the adoption of
strict procedural deadlines, similar to the ap-
proach of the WTQO’s appellate body, which is
required to render its decisions in 90 days.'®

4.2.2 Foundation of an International

Investment Court

As mentioned above, the final and per-
haps most ambitious reform option is the
establishment of a multilateral investment
court, an idea currently under active dis-
cussion within UNCITRAL and the European
Union. Proponents argue that a centralized,
institutionally managed review mechanism
would be the most effective way to mitigate
the risk of legal fragmentation and ensure a
more cohesive international dispute settle-
ment framework.'%

Supporters of this reform believe that the
foundation of a world investment court will
lead to more consistent and predictable deci-

94 Compare. Dolzer, R., Kriebaum, U. and Schreuer, C. H., 2022. Principles of International
Investment Law. 3rd ed. Oxford: Oxford University Press, p. 277.

95 Brown, C., Ortino, F. and Arato, J. 2020, p. 26.

96 Free Trade Agreement Between the United States and Chile (2004), art. 10.19, para. 10.

97 Compare. Shishehgar, N., 2023. The Multilateral Investment Court System as a Credible
Alternative to Investor-State Dispute Settlement. Ph.D. thesis, The University of Manchester,

Faculty of Humanities, p. 131.

98 AES Corp. v. Argentine Republic, ICSID Case No. ARB/02/06, Decision on Jurisdiction (26

April 2005), paras. 17-18.
99 Shishehgar, N. 2023, p. 131.
100

Understanding on Rules and Procedures Governing the Settlement of Disputes (WTO

Dispute Settlement Understanding, 1995), art. 17, para. 1.
101 Gleason, E., 2007. International Arbitral Appeals: What Are We So Afraid Of?. Pepperdine

Dispute Resolution Law Journal, 7, p. 285.
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sions, thereby enhancing the overall legitima-
cy of the ISDS regime.!?

Furthermore, to address states’ concerns
regarding legitimacy and the trade-off be-
tween surrendering sovereignty and achiev-
ing economic development, it may be reason-
able to grant the judge appointment powers
to the member states.’®® Judges could serve
six-year, non-renewable terms, with one-third
of them appointed every other year, following
the model of the European Court of Justice.'®
Commentators believe that this approach
would alleviate accountability issues asso-
ciated with party-appointed arbitrators.?®
Moreover, relatively shorter judicial terms
may help ensure that adjudicators adopt a
balanced approach toward both state and in-
vestor interests.'%

Ideally, the world investment court would
also include an appellate chamber empow-
ered to conduct de novo review of lower tri-
bunal decisions, focusing on the proper appli-
cation of law.’?” The appellate body’s rulings
should possess persuasive authority, provid-
ing guidance and judicial coherence for sub-
sequent cases.'®

Despite considerable academic and insti-
tutional support, skeptics question whether
sufficient political will exists to realize such
an ambitious reform.® Ultimately, while the
establishment of a permanent international
investment court with an integrated appel-
late mechanism could mitigate fragmentation

102
University Press, p. 181.
103 Compare. Howard, D., 2017, pp. 45-46.
104 Ibid.
105  Ibid.
106 Ibid.
107  Ibid.
108  Ibid. p. 47.
109  Compare. Giorgetti, C., 2013, p. 463.
110
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and enhance consistency within the ISDS sys-
tem,its legitimacy will ultimately depend
on its long-term effectiveness and on the ex-
tent to which it fulfills its intended goals.

CONCLUSION

Without doubt, the Investor—State Dis-
pute Settlement (ISDS) system has played a
pivotal role in safeguarding and promoting
investor—state relations. Nevertheless, re-
cent developments and growing concerns
demonstrate that the system, in its current
form, has become increasingly obsolete and
in need of substantial reform. The erosion
of legitimacy, coupled with persistent is-
sues of transparency, consistency, and ac-
countability, underscores the urgency of
rethinking the investor—state dispute reso-
lution framework.

As discussed above, states retain the dis-
cretion to determine their own strategies
for addressing ISDS challenges. An analysis
of various commentators’ proposals reveals
that stakeholders can generally pursue two
principal directions: (1) a targeted approach
that focuses on correcting specific deficien-
cies within International Investment Agree-
ments (llIAs), or (2) a comprehensive reform
aimed at the institutional restructuring of the
system itself. Each approach, however, carries
distinct advantages and drawbacks.

Van Harten, G., 2007. Investment Treaty Arbitration and Public Law. Oxford: Oxford

Compare. Schill, S. W. 2015. Reforming Investor-State Dispute Settlement (ISDS):

Conceptual Framework and Options for the Way Forward. International Centre for Trade
and Sustainable Development (ICTSD), p. 8.
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If states opt for targeted adjustments, for
example, by amending BITs the process may
require less time and political coordination.
Yet such measures may fail to remedy system-
ic deficiencies. Moreover, achieving uniformi-
ty and predictability across a fragmented re-
gime comprising hundreds of l1l1As and ad hoc
tribunals remains a formidable challenge.

Conversely, pursuing institutional reform
demands greater political will and entails
higher risks, but it also offers the potential for
more profound and enduring benefits. Should
such reform efforts falter, the ISDS system
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A METHOD FOR DETERMINING THE AREA OF
A MATERIAL (TISSUE) DEFECT IN GUNSHOT
DAMAGE USING A LUXMETER
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ABSTRACT

The article describes a new method for determining the area of a material (tissue) defect in
gunshot damage, which was developed for forensic and medico-legal practice. The method is based
on the use of a portable luxmeter, which allows calculating the area of the damage using an original
formula based on three illuminance measurements. Announced as an invention, this method has
been successfully tested in experimental and practical activities, demonstrating high accuracy,
objectivity, reliability, and speed. It minimizes measurement errors and significantly reduces the
laboriousness of determining the sought parameter compared to existing analogues, thereby fully
meeting the requirements of forensic practice. The effectiveness of the proposed method is con-
firmed by the results of experimental studies, in which defects in targets made of vacuum rubber
were examined using a universal experimental firing setup and 9-mm pistol bullets fired from a
Makarov pistol with a lightly used barrel. A relationship was established between the area of dam-
ageof the bullet entry and the velocity of the bullets, provided the mechanism of their formation
was the same.

KEYWORDS: tissue loss, area, luxmeter, measurement, formula, calculation
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CNOCOB ONPEAENEHWA NAOLWAAN OEDEKTA
MATEPWAJIA (TKAHW) B OTHECTPE/TbHOM MY/TEBOM
NOBPEXAEHUW C MOMOLLbBIO JTOKCMETPA
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HBTAMdAX nai1da) ‘ecrelxeq Bu ]

ABCTPAKT

B crarbe onmmcaH HOBBII crioco6 ompenenenus mwiomany fedexra Matepuana (TKaHu) Ipu
OTHEeCTPe/IbHBIX ITy/IeBbIX TOBPEXIEHISX, Pa3paboTaHHbII /IsI KpUMUHATUCTIIECKON U CYAeOHO-
MeJIUIIMHCKOI TPaKTUKNU. MeTos 0CHOBAH Ha MCII0/b30BAHNM IEPEHOCHOTO TIOKCMETPa, KOTOPBIN
II03BOJISIET 110 OPUTMHANBHOI (HOpPMYy/Ie BBIYMCIUTD IUIOMAJb ITOBPEXAEHNS Ha OCHOBE TPEX
M3MepEHMIT OCBEIEHHOCTH. JIaHHBIil C110c06, 3asAB/ICHHBI B KaueCTBe U300pETEeHNs, YCIEIIHO
arpoOMpOBaH B XOfie 9KCIIePYMEHTAIBHOI 1 TPAKTNIECKOIT AesITeTbHOCTH, IPOeMOHCTPUPOBAB
BBICOKYI0 TOYHOCTb, OOBEKTMBHOCTD, HOCTOBEPHOCTb M OHEPaTMBHOCTb. OH MUHUMUBVPYET
HOTPEIIHOCTY M3MEepPEeHWiT ¥ 3HAUUTEeNbHO CHIDKAET TPYLOEMKOCTb OIpefeNeHNsi MCKOMOTO
ImapaMeTpa II0 CPaBHEHMIO C CYLIECTBYIOI[MMMU aHA/JIOTaMy, IIOJIHOCTBIO YIOB/IETBOPAS
TpeOOBaHUAM CYAeOHO-IKCIePTHON NPaKTUKN. IPPEKTUBHOCTD IPENIOKEHHOI0 Crocoba
HOATBEPXK/IeHa Pe3y/IbTaTaMM 9KCIEePUMEHTA/IbHBIX MCCIEOBAHUIL, B KOTOPBIX C IIOMOIIBIO
YHMBEPCA/NbHO YCTAaHOBKM ISl 9KCIEPMMEHTATbHOM CTPeIbObl M 9-MM IMCTONETHBIX IIYIIb,
BBICTPE/IEHHBIX U3 MICTONeTa MakapoBa ¢ MaJIOM3HOLIEHHBIM CTBOJIOM, OBUIV M3Y4YeHBI leeKThI
MMIIEHe}! Y3 BAaKyyMHOJ pe3MHbl. YCTAaHOBJIEHA 3aBJMCMMOCTb IUIONIAZM BXOJHBIX ITYT€BBIX
HOBPEXIEHUII OT CKOPOCTY ITy/Ib P OXMHAKOBOM MeXaHU3Me X 00pa3oBaHus.

KJTIOYEBBIE C/TOBA: «MUHYC» TKaHW, naouanb, NIOKCMETP, M3MepeHne, opmya, pacyér

info@heraldoflaw.com



mailto:info@heraldoflaw.com
http://www.heraldoflaw.com
mailto:info@heraldoflaw.com
https://doi.org/10.52340/26679434/H.12.4
https://doi.org/10.52340/26679434/H.12.4
mailto:bagied@mail.ru
mailto:geb59-3132@yandex.ru

g
S
g
|
S
<
o
S
S
-g
§
g

b33>h0ICNL 33563 12/2025 o #12

BCTYNJIEHNE

HacToswan pabota OTHOCUTCA K TEXHUKE UC-
CnegoBaHMA CNefoB NPUMEHEHUA OTHEeCTPe b-
HOrO OPY*KMA U MOXKET BbITb UCMO/Ib30BaHa NPK
NpPo13BOACTBE KPUMMUHANNCTUYECKMX U cyaeb-
HO-MeAULMHCKUX SKCMepTU3 Ana onpeaeneHmns
naowaau aedekta matepuana (TkaHu) B orHe-
CTPENbHOM MyNEBOM MOBPEKAEHUN.

70T AedeKT:

a) BO3HMKaeT Ha AUCTaHUMW Heban3Koro
ny/sIeBOro BbICTPENa;

b) xapakTepeH ana BXoA4HbIX NyneBbix No-
BPEXAEHUA MaTepuabHbIX (6MoNornyeckux
N Hebunonornyeckmx) o6 BHEKTOB;

c) obpasyeTcsa B pesynbTate BblOMBaAHUA
nynen, HaaeNEHHOM BbICOKON KMHETUYECKOMN
SHepruen n AencTByloWEen Kak NpoboMHUK
WKW AbIPOKOA, MaTepuana (TKaHW) nperpaabl
B MecCTe BHeApeHus;

d) bakTHYecKM npoaBnseTcA B HEBO3MOMK-
HOCTM 3aKpbiTb 06PA30BaBLUMINCA pPa3pbIB
CONNKEHNEM €70 KPaEB;

e) BrnepBble OTMEYEH BblAAOWMMCA XMU-
PYProm 1 0OCHOBOMONOXHMKOM BOEHHO-Noe-
Bon xupyprum H.U. Muporosbim (1810-1881),
NOACHUBLUMM, YTO «OTBEPCTUE BXOAa nyne-
BOM paHbl MATKUX YacTen oTan4yaeTca <..>
TemM, YTO OHO coeauHeHOo 6biBaeT Bcerga C
noTepeto CywectTsa B Koxe <..>. OTBepctue
BbIXO4a, HAaNPOTMB, Mbl HUKOrA4A He 3ameyva-
v Kpyribim. OHO o4yeBUAHO 0b6pasyeTca Ypes
OAMH TONBbKO Pa3pbiB KOXKK, 6e3 notepu eé

CyLLEeCTBa, UK, MO KpaHel Mepe, C NoTepeto
CyLLLeCTBa HECPABHEHHO MEHbLLEID, HEXKENN B
OTBEpPCTMM BXOAa»;*

f) xopowo n3BecTeH KpUMMHANUCTAM, MO-
HUMaIOLLMM MO, HUM «OTCYTCTBME YacTu Ma-
Tepuana (Bewectsa) NoparkEHHOro OOBLEKTA],
BbIOBMBAEMOro CHapsAoMm (Nynen) CTpenKkoBoro
OTHEeCTPEeNbHOro OPYXMUA NPU CKOPOCTH, 61Kn3-
KOW MW NPEBbILLAIOLLEN CKOPOCTb 3BYKa;?

g) MMmeeT ewWwé oaHO Ha3BaHWE — KMWHYC
TKaHW», npeanoxeHHoe M.U. Packnum n H.®.
*nsoaéposbim;?

h) 3aBucuM OT maTepuana MULIEHMU, eé
bU3MKO-TEXHUYECKNX, MEXAaHUYECKUX, CTPYK-
TYPHbIX U TEOMETPUYECKMX CBOMCTB, KOp-
PennpyoLLMX MNapameTpoB MOPAXKaKoLLEro
OrHecTpenbHoro cHapsaga (maccbl, ¢dopmbl,
Kannbpa, [O/IMHbI, KOHCTPYKTUMBHOM cheuu-
dMYHOCTM M MaTepuana M3roTOBAEHUA) U
ocobeHHOCTeN ero B3aMmMogencTemaA ¢ nopa-
¥KaeMblM 0OBEKTOM, a TaK¥Ke OT ero aHeprum
M CKOPOCTM B MOMEHT MOPaXKeHuUs;

i) BXOAUT B MWHMMANbHYO COBOKYMHOCTb
CBA3AHHbIX M B3aMMOCBA3AHHbIX KAYECTBEHHbIX,
KOZIMYECTBEHHbIX M OTHOCUTENbHbIX LOMUHUPY-
IOWMX MHPOPMALMOHHbBIX MPU3HAKOB, XapaK-
TEPU3YIOLLMX MEpPY BXOAHOIO OFHECTPENbHOrO
NyJeBOr0 MOBPEXKAEHWNA, OTPAXKAIOLLYHO KUHe-
TUYECKYHO SHEPTUIO NMOPAXKAIOLLETO OrHECTPESb-
HOro CHapA4a, OLEHWB KOTOPYI MOXKHO YyCTa-
HOBWTb PACCTOAHUE Ha AUCTAHLMM HEBAM3KOIOo
nyneBoro BbicTpena* n3 KOHKpeTHoro obpasua
OFHECTPENbHOTO OpPYXKMA MO NPea/I0KEHHOM

1 CpaBHuTe. Muporos., H.W., 1849. OTUET 0 nyTewecTBMmM No KaBkasy, coaepxalinii NONHYI0
CTAaTUCTUKY amnyTaummn, CTaTUCTUKY onepauuin, NPON3BeAEHHbIX HA NONe CPaXKeHus 1 B
pa3nunuHbIX rocnuTansx Poccny ¢ NOMOLLbIO aHECTe3MPOBaHKSA, ONbITbl U HabnaeHNs
Ha[ OrHecTpenibHbiMM paHamu u npod. / [Cou.] H. Muporosa. CaHKT-MeTep6ypr: Tun. 3.

Mpaua, c. 215-216.

2 CpasHuTe. benkuH, P.C,, 1999. KpumnHanuctmka: yueb. cnos.-cnpas. MockBa: lOpucTs, c.
104.

3 Cm.: Pauckuud, M.W. u )Xueodepos, H.Q., 1936. «MWHYC TKAHW» MNPU OFHECTPEeNbHbIX
nospexgeHusax. HayuHble Tpyabl CapaToBCKOro rocCyfapCTBEHHOro MeauUUHCKOro

MHCTUTYTA, 1(3), c. 159-200.

4 Cm.: dobhody, 3. @ 3gomEg30, 03., 2023. bobosdsmommmm 9gb3gMm@Hndedn FgEbbobMmm-
0 00M3MNEb HYy300b gobMmmeab oMy sbmm dobdomab oEaggbnb Mebodgmm-
39 89LsdmydmMmdgdn. badsmommab 83369, 8, . 6-28. [MHTepHeT] locTynHO No aapecy:

<https://doi.org/10.52340/26679434/H.8.1> [laTa o6palyeHuns 11.11.2025].
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METOoAMKE® U PEKOMEHA0BAHHOMY a/IfOPUTMY C
NCMNONb30BaHNEM KOMMbIOTEPHOM NPOrpaMmmbl
«BHewHaAa 6annnctuka, sepcma 1 (000 «bapc
NHTepHewHN», 1996);°

j) HapgenéH onpeaenéHHou naowagbto,
PacyéT KoTopoWn npeacTaBAseT coboi Bak-
HYIO MPOMENKYTOUHYIO cyaebHo-6annmcTmye-
CKYyl0 3aZayy, OT MPaBW/bHOrNO paspelleHuns
KOTOPOW 3aBUCUT BO3MOXKHOCTb KOHKpPETU3a-
UMM paccToAHMA 3a Nnpeaenamm 6an3Kom guc-
TaHUMM NYNeBOro BbICTPENA MO KOHKPETHbIM
YrONIOBHbIM AeNlaM, BO3OYKAEHHbIM B CBA3MU
C UCNONb30BaHUEM OTHECTPENbHOTO OPYKUA
B NPOTMBOMNPABHbIX LENAX.

OCHOBHOW TEKCT

MN3BecTeH cnocob onpeaeneHuns naowaam
AedeKTa TKaHW B OrHeCTpe/NbHOM My/eBOM
NnoBpeXaeHUN, npegnoxeHHbin HO.B. Manb-
uesbiMm (1986).” OH OCHOBaH Ha HaHECEeHWUU
Ha ¢oToM30b6parKeHNne MOBPEXAEHMA Mac-
wrabHoOM ceTKM C nomouwbio GOTOyBEANYU-
TeNA U PYYHOM NOACYETE AYeeK. ITOT MeTo4,
Mcnonb3yemblt B KayecTBe aHanora, obna-
AAeT CyLWeCcTBEHHbIMN HegocTaTKkamu. K Hum
OTHOCATCA HU3KaA OOBEKTUBHOCTb, BbICOKasA
TPYAOEMKOCTb M MOBbILWEHHAA BEPOATHOCTb
OWMOBOK 13-3a YenoBeyeckoro pakTopa.

Mo cBoelt cyTn, cnocob ManbLesa sBAAETCS
moaubuKaumern bonee paHHUX NAAHUMETPU-

HERALD OF LAW www.heraldoflaw.com

YeCKMX MeTOAOB OLEHKM MAOLWAAM pPaHeBbIX
NOBEPXHOCTEN, B Uncie Kotopbix cnocobbl J1.H.
Monosoi (1942) n Bb.H. MoctHKKoBa (1949).
MeTopn, lMonoBoK 3akNo4aeTcA B HaHECEHUU
KOHTYPOB MOBPEKAEHUA Ha CTEPUNbHBIN Len-
nodaH, KOTOPbIA 3aTemM HaKMagblBaeTcA Ha
MWAIMMETPOBYIO Bymary ana noacyéra nnao-
waaun.t Metog, MocTHUKOBA, pa3paboTaHHbIN
ANA 0XOroB, NCMONb3YEeT AHANOTUYHBIN NPWUH-
uMn, HO NpeanonaraeT Bbipe3aHMe KOHTypa C
Mapan man uennodaHa Ana nocnenyrowero
pacyéTa naowaam no MUAIMMeTpoBon byma-
re.’ B HalWu AHM 3TW pyYHble meToabl Monosoi
1 NOCTHMKOBa BO MHOTOM YTPaTW/IM CBOIO K/U-
HWUYECKYH0 aKTya/lbHOCTb, MOCKONbKY YCTYNUAN
mecTo 60onee TOYHbIM 1 COBEPLLIEHHbIM CMOCO-
6am. Mx ncnonb3oBaHWE MOXKET ObiTb Onpas-
AAHO /NMWb NPU OrpaHMYEHHbIX pecypcax u
OTCYTCTBUM COBPEMEHHbIX TEXHONOTNI, BHeE-
APeHne KOTOPbIX COMPAXEHO CO 3HaYuTe/b-
HbIMW GMHAHCOBLIMM 3aTpaTaMn U TpebyeT
Hanuuma KeBannMdMLUMPOBAHHOIO nNepcoHana.
Kpome TOro, npyM KPUMMHANNCTUHYECKOM U Cy-
AebHO-MegMLMHCKOM  UCCNefoBaHUM  OrHe-
CTPENbHbIX MOBPEXAEHUN, UMEOLWMNX MaSible
pa3mepbl U HEPOBHbIE Kpad, 3T MeToAbl AB-
NATCA MANONPUMEHUMbIMU N He obecneun-
BalOT Tpebyemon ToyHocTM. OfHako, BBUAY
oTCyTCTBMA 6ONee coBeplleHHbIX anbTepHa-
™B, moandukauma K0.B. lanbuesa go cmx nop
NpPUMeHseTca B cyaebHO-3KCNepTHOM NpPaKTU-
Ke, HECMOTPA Ha NpUcyLwme e HeOCTaTKM.
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5 Cm.:Tanbues, t0.B. n baxTaase, 3. OnpegeneHne CKOPOCTU MYAN U PACCTOSAHMA HEBNN3KOIO
BbICTpesa M3 PY4YHOrO HAPE3HOro OPYXWUsi Mo 06BEMY BXOAHOIMO OFHECTPEeNbHOro
noBpexaeHua: metod. nocobme. Tounucu: BK KI'b CCCP, 39 c.

6 Cm.: baxtap3e, 3. u Tlanbues, 0.B.,, 2000. KomnnekcHasa MeToAuKa onpegeneHus
paccToAHusA B Npeaenax AUCTaHumMm He6IM3KOro NynieBoro BbicTpesna. Bonpochl cyne6Hon
MeanuMHbI 1 npasa: c6. Hayy. Tp. Camapa: CamIMY, c. 24-26.

7 Cm.: Tanbues, 10.B., 1986. Cyne6HO-MeANLIMHCKOE onpeaesieHne CKOPOCTU Myun Mo 06beMy
MPUUMHEHHOTO €10 OTHECTPEe/IbHOTO NoBpexaeHus: (3KcneprMeHTanbHoe nccnefoBaHue):
OUC. ... KAHA. mef. HayK: 14.00.24. NleHunHrpag: BMegA nm. C.M. Kuposa, 173 c.

8 Cm.: CaBueHko, 10.MN. n ®epnocos, C.P, 2007. MeToabl onpefeneHns pasmepoB paHeBoOW
NOBEePXHOCTW. BecTHUK xupyprum um. U.1. Tpekosa, 166 (1), c. 103; lepun, 3.K., 3HOBbLEB,
E.B., KpaiiHiokos, MN.E. n ap., 2022. MeToabl onpeaeneHns naowaam paHeBon NoBepPXHOCTH.
BoeHHO-MeaNLMHCKNI XypHan, 343 (3), c. 63.

9 Cm.: NeTpos, C.B., 1999. O6was xupyprus. CMé6.: laHb, c. 577.
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Ha atom ¢oHe 3a 6amKanwmnin aHanor (npo-
TOTWN) NPUHAT cnocob onpeaeneHna MCKOMOro
napameTpa, BKAYaloLWmii: a) doTorpadupoBsa-
HMe Ha uMbpoBOE YCTPOMCTBO AedeKTa KOXKMN U
pa3smeLLEHHOro pPAAOM C HUM YC/I0BHOIO 3Tao-
Ha nJowaau B BUAE KBagpaTta NPUHATOrO pas-
Mmepa (10x10 mm, 20x20 Mm 1 Ap.) 1 3agaHHOTO
ugeta Ne 1; b) nepeHoc nony4yeHHoro LmppoBo-
ro nsobpaxeHus Ha 9BM; c) n3meHeHue LBeTa
ToYeK M306paXKeHUsa, He OTHOCALLMXCA K YCI0B-
HOMY 3Ta/IOHY NAOLLAAN U AedEKTY KOXKU, Ha 3a-
AaHHbI uBeT Ne 2; d) onpeaeneHne KonnyecTsa
TOYEK LMPOBOro M306parkeHUs, OTHOCALLMXCS K
YCNOBHOMY 3Ta/IOHY MAOLWAAM, MYTEM MOACYETA
Konmnyectsa Touek ugeTa Ne 1; e) onpeaeneHue
KonmnyecTsa ToYeK LumMdpoBoro n3obpakeHus, He
OTHOCALLMXCA K YCIOBHOMY 3TajIOHy niowaam
N aedekTy KOXn, NyTEM NoAcYETA KOAMYEeCTBa
Toyek useta Ne 2; f) BbluMCieHME KoM4ecTBa
ToYeK B M30OparkeHMM aedeKTa KOXKM KaKk pas-
HULpBI MEXAY OBLMM KOIMYECTBOM TOYEK Ld-
POBOro M306parKEHMA M CYMMOMN KOIMYECTBA TO-
yek ugeta Ne 1 1 useta N2 2; g) pacyéT niowaam
nedeKTa KoxKu no popmyne:

__ N nedexra

Sncr}mi{'ra Sa’rannHa '

N »rajioHa

roe:
Sﬂeq)e}{'[‘a — naowaab aedekrta (Mm?);
Saranona — NaoLWaab 3TanoHa (cm?);
Nﬂe{pema— KO/IMYeCTBO TOYEK B LMbpoBOM
n3obparkeHnn gedekra;
N, ranoma — KOMYECTBO TOUEK B LIUGPOBOM

n306paxkeHnm atanoHa.™?

3710 Hanbonee 6aM3Koe NO COBOKYMHOCTU
NPU3HAaKOB TEXHUYECKOE peLlleHne MUMEET pAL
K/K04EBbLIX HEA0CTATKOB, B YNC/1€ KOTOPbIX:

1) 4yBCTBMTENBHOCTb K YC/IOBUAM CbEMKU
M KauyecTBy M3obpaxkeHns. TouHoCTb cnocoba
3aBMCUT OT BHELHMX GaKTOpPOB (OCBELLEHMS,
paKypca) U XapaKTepucTuk umdpposBoro m3o-
bparkeHua (paspelweHuns, wymos, apTedak-
TOB C)KaTWA), YTO MOXKET NPUBECTU K 3HAYU-
Te/IbHbIM NOTPEeLIHOCTAM;

2) CNOXKHOCTb KaNMBPOBKM MO 3TaIOHHOMY
06pasuy. Mpouecc ycnoxkHaeTca HeobxoaMmo-
CTbto 06A3aTeNbHON KaIMBPOBKM C MOMOLLbHO
obbeKkTa M3BecTHOM naowaan, 4to Tpebyer
TLLATENIbHOrO COBN0AEHMA NOEHTUYHDBIX YC1O-
BMI CbEMKM N TOYHOTO NO3ULMOHUPOBAHUS;

3) cyb6beKTUBHOCTb M CNOXHOCTb Bblaene-
HuA pedeKra. Mpouecc otaeneHma agedekrta
OT $OHa, BbINOMHAEMbI BPYYHYI MAU MNpPO-
rPaMmMoNn, 3aTPYAHEH M3-3@ HEYETKUX, pas-
MbITbIX TPAHWUL, KOTOPble MOryT CAMBATbCA
C OKpyXalouwein 340poBoi Koxkel. Hannume
ocobeHHOCTEN KOXHOro MnOKpoBa (Hanpwu-
Mep, BOCMasieHMA UM NMOKpacHeHuA) aena-
€T BblAeneHune rpaHul, HeoH6beKTUBHbBIM, YTO
NPUBOANT K MNOTpPelHOoCTaM Mnpu noacyéTte
NUKCcenen n CHUXKaet obLyyo 40CTOBEPHOCTb
NTOrOBOro U3MEpPEeHUA NaoLWwaau;

4) TPyAOEMKOCTb M MHOTO3TanHOCTb NPO-
uecca. Cnocob TpebyeT nocnenoBaTenbHOro
BbINO/IHEHUA HECKO/IbKMX, B TOM YMCae pyd-
HbIX OonepaLuuin, YTo AenaeT ero AJANTeIbHbIM
N HeyaobHbIM;

5) cnoxHocTb aBTomaTtu3auuu. [lonHaA
aBTOMaTM3aumMA npouecca 3aTpygHUTeNbHa
M3-3a HEOHXOAMMOCTM TOYHOrO BblAeNeHuUA
aedekTta Ha HeogHopoaAHOM POHeE;

6) npobnembl c NpeanokeHHon dopmy-
N0, KOTOpasA IOrMYECcKM BEPHA U NPAMO ce-
AyeT M3 OMMCaAHHOro anropuTma, OCHOBAH-
HOro Ha NPOMNOPLMOHANIBHOM COOTHOLIEHUM
nukcenen v naowageit. OaHako B oNnUcaHUK
dopmynbl yKazaHo, 4To S,qed]e[{'r'a namepsa-

10 Cm.: Mat. Ha n306p. 2301626 C1 PO, MMK A61B 10/00 (2006.01). Cnoco6 onpeaeneHus
nnowaan aedekTa KOXU U KOHTPONA eé uameHeHun |/ aBTopbl U NaTeHToo6nagaTenu:
t0.M. CaBueHko, C.P. ®epocos, A.M. MnakcuH. N2 2005135783 /14; 3aaBn. 17.11.2005; ony6..

27.06.2007, bron. N2 18.
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etca B MM%, @ Sipanona — B CM2. Mpu Takom
HEeCOOTBETCTBUM UTOTOBbIMA pe3ynbraT byaer
HeBepHbIM. YTOObI M36eXkaTb OWWOKKM, He-
obxoaumo nnbo npusectn obe niowaan K
OAHOM eaunHuue u3mepeHusa, nmbo p[oba-
BUTb B GOpPMY/Yy NepecHETHbIN KO3OPULIMEHT.
MHbIMK cnoBamm, obe nnowaan B dopmyne
[AONXKHbI ObITb YKa3aHbl, Hanpumep, B Mm%, B
NPOTMBHOM Cny4yae cneayet Aob6aBUTb COOT-
BETCTBYHOWMA KO3IODUUMEHT, NpU BKAKOYE-
HUW KoToporo dopmyna byaeT UMeTb cneay-
fowmnii BuA;

__ N pedexra
nedpexkra — )

S (SaTam)Ha ) 100)!

7) HeobxoaMmOCTb ero aganTtauuu AnA
MCNONb30BaHUA B KPUMWMHANUCTUYECKUX U
cynebHo-meanUMHCKUX Lenax, obycnosnex-
HaA:

— CNNOXKHOCTbIO BblAeNIeHMA KOHTYpa. B oT-
IM4ne OT NPOCTbIX, OTHOCUTENIbHO POBHbIX U
YETKNX fedeKTOB KOXKM (Hanpumep, Npu Oxo-
rax, TPOPUYECKMX fA3BaX U OTMOPONKEHUSAX,
ANA KOTOPbIX, BEPOATHO, U pa3pabaTtbiBanca
METOA,), OTHECTPE/IbHbIE MOBPEKAEHUA MOTYT
MMEeTb pPBaHble, HEYETKME KPasa N 3HaUYUTENb-
Hble Pa3pyLIEHNA TKAHEN BOKPYr NoBpexae-
HWA, B CBA3M C YeM TOYHOEe BblAe/IeHNe KOH-
Typa aAedeKkta ANA aBTOMATU3MPOBAHHOIO
NnoAcYéTa NUKCenem MOXKET Bbi3BaTb 3aTpya-
HEHMA N NPUBECTU K OLLIMOKaMm;

- Hannumem cneunounyeckmx nomex. [o-
NONHUTE/NbHbIE Ccneapl BbicTpena (MoAcok
06TUPaHUA, OTNIOKEHMA KONOTU U T.4.) MOTyT
nomewaTtb NPaBUAbHOMY pPaCcMO3HABAHMIO
rpaHuy aedekKra;

— OrpaHMYeHHOM aBTOMaTM3aumnein. Cnox-
HOCTb MOP®ONOTMN OTHECTPENbHBIX NYNEBbIX
NOBPEKAEHMN MOMKET NnoTpeboBaTb Py4YHOM
KOPPEKTUPOBKM KOHTYPOB AedeKToB MmaTepu-
anoB (TKaHeM), KoTopasa CHUXKaeT addeKTuB-
HOCTb MPOTOTMNA;

- TMNom matepwuana. MpuHumn noacyéra
nuKcenem W UBETOBOrO BblaeneHuA cpaba-

N aranoHa
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TbiBAeT NPU AOCTAaTOMHO BbICOKOM KOHTpacTe
Mexay nedeKToM M OCTa/ibHOM NOBEPXHO-
CTbto. Ha maTepmanbHbIX 06bEKTAX CO CNOXK-
HOW TEKCTYpOW, BAeCTALLMNX UIN TEMHbIX MO-
BEPXHOCTAX MOTYT BO3HUKHYTb TPYAHOCTU C
L,BETOBbIM pacno3HaBaHUEM.

HacTtoswaa paboTta HanpaBneHa Ha pe-
lWeHMe 3agaum cosgaHma crnocoba onpege-
NeHuva naowaam gedbekta matepmana (TKaHu)
B OFHECTpe/sibHOM My/IeBOM MNOBPEXAEHUN
B MHTeEpecax cyaebHO-3KCNepTHOM MpPaKTu-
K1, obecneuymBaloLLEro BbICOKYO TOYHOCTb,
0b6BEKTMBHOCTb, [AOCTOBEPHOCTb W oOnepa-
TMBHOCTb MOJIyYEHMA MCKOMOrO napameTpa
NP 3HAYUTENIBHOM CHUMKEHUU TPYAOEMKOCTU
npouecca No CPaBHEHUIO C CYLLECTBYOLLUMM
aHasnoramMm U MUHUMM3ALUWN BIUAHUA Yeno-
Beyeckoro gaktopa.

YKasaHHaA 3ajaya AoCTuMraetca NyTém
pa3paboTaHHOro Hamu ¢GOTOMETPUYECKOTO
cnocoba onpegeneHna naowaan pedekrta
MmaTepuana (TKaHM) B OrHecTpe/fbHOM ny-
nesom nospexaeHnn. Cnocob ocHoBaH Ha
NPUMEHEHUN NIOKCMETPa - MNepeHOCHOro
npubopa Aona M3MepeHUs OCBeLEHHOCTU. B
npougecce M3MepeHns onpesenstoT TpU 3Ha-
YeHUs OCBELEHHOCTM, Ha OCHOBE KOTOpPbIX
PaCcCYMTbIBAIOT 3HAYEHNE MCKOMOW NAOoLLaAN
no popmyne:

_ So (N = Ny)
TN, - N

roe:
S, - niowans GOTOYYBCTBUTE/IbHOW MO-
BEPXHOCTU JIHOKCMETPaA, 3HAYeHWe KOTOpOW
YKa3aHO B ero TEXHUYECKOM AOKYMEHTaUMuK;
N, — 3HayeHMe Ha4a/bHOrO CUrHasa
NIOKCMeTpa 6e3 maTepuana (TKaHW) C orHe-
CTPEeNbHbIM MyNEBbIM NOBPEXKAEHUEM;
N, - 3Ha4YeHue CWrHana, noay4YeHHOro
NPW HaNoXeHUU Ha (OTOUYBCTBUTENBHYIO
NOBEPXHOCTb JIIOKCMETPA HEMOBPEKAEHHOIO

yyacTKa uccnesyemoro matepuana (TkaHm);
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N - 3HaueHue curHana, nosy4eHHoro npu
HanoXeHUM Ha POTOYYBCTBUTENbHYIO MO-
BEPXHOCTb /IOKCMETpA Yy4yacTKa maTtepuana
(TKaHM) C OrHecTpenbHbIM NyneBbiM NoBpe-
XKOEHUEM.

MpaBuabHOCTb AaHHOW GopMy/abl U pa-
60TOCNOCOBHOCTb MpeasioxeHHoro crnocoba
onpegeneHua naowaau aedekra matepuana
(TKaHM) B OrHeCTpeNbHOM My/IEBOM MOBPEXK-
AEHUU C MOMOLLbIO IOKCMETPA NOATBEPKAAET
cnepytolLee matemaTnyeckoe ob60CcHOBaHMeE:
Ny =@y (So — Sy)T + @Sy, = Sy T — PpSyT + PoS, =

Ny + DS, (1— 7).

S Nx _Ni Nx _Ni

_ _ _ So (e =Ny
@1 - 1) %(1
0

- 1) a Ny(1=7) °

M
c])l)SOI

T=

So (N, = N,) _ So (N, = N,)
Ny — N, '

5. = —
No (1 _sfq':c.)

roe:

S, - naowaab GOToUyBCTBUTE/IbHOIO CN0A
NIIOKCMETPa;

S, - niowanb NoBpeaEHHOro martepuma-
na (TKaHu);

N, = @S, - Hauya/bHbIi CUTHAN NlOKCMe-
Tpa;

@, - cBETOBOM NOTOK B Npouecce nsmepe-
HUSA;

N, =® S * T- curHan AlOKCMeTpa, CooTBeT-
CTBYIOWMI LebHOMY MaTepuany (TKaHu);

T - K03pPUUMEHT NponycKaHMA MmaTepua-
na (TKaHu).

MonoXMTENbHbIA TEXHUYECKUI pe3y/b-
TaT, NOly4aemblil NPU UCMOb30BAHUN Halle-
ro NPeasoXKeHUs, 3aKNYAETCA B CO34aHUM
doTomeTpuyeckoro crnocoba onpegeneHuns
nnowaan gedbekra matepuana (TKaHu) B or-
HecTpeslbHOM MyNeBOM MOBPEXAEHUN, KO-
TOpbI yaoBneTBopaeT noTpebHocTM cyaeb-
HO-3KCNEPTHOM MNPAKTUKK, MUHUMUIMpPYET

NOrpPeWwHOCT U3MEPEHUI, YCTPaHAET BAUS-
HWe cybbeKTUBHbIX GAKTOPOB M 3HAYUTENbHO
CHUMKaeT TPYA0EMKOCTb NpoLecca No cpaBHe-
HWIO C N3BECTHbIMM aHANOraMMu.

OcCHOBHble NpenmMyLLecTBa NPeasIoKeHHO-
ro cnocoba No CpaBHEHWIO C 3anaTeHTOBaH-
HbIM MPOTOTUMNOM CBOAATCA K CeAyoLemy.

Bo-nepBbIx, NpOCTOTa M AOCTYNHOCTb. B OT-
IMyne oT NPOoTOoTMNa, TPEDbYOWEro C/I0XKHOTo
M 40POrocToALero annapaTHoro (umndposoi
¢doToannapat, NepcoHanbHbIA KOMMNblOTEP)
N nporpammHoro obecneyeHus, npeanarae-
MbIt cnocob peannsyeTca ¢ NOMOLLbIO MNPOo-
cTOro, Hegopororo n obuesoCTynNHOro Npwu-
6opa — NtoKCmeTpa.

Bo-BTOpbIX, CKOpPOCTb. B TO Bpema KakK
NPOTOTUMN BK/OYAET B ceba HECKO/IbKO Tpy-
AOEMKMX 3TanoB, TakMX Kak ¢doTtorpadmpo-
BaHMe, nepefaya AaHHbIX Ha KOMMblOTEp,
0bpaboTka M30bparkeHU c onpeaeseHnem
KONIMYECTBa TOYEK (MUKCEeNEel) B HAX U PaACYET,
npeanaraemblt cnocob nossonseT NpounsBo-
ANTb U3MEPEHUS U BbIYMCNEHUA B pexume
0onepaTUBHOCTU.

B-TpeTbMx, MopTaTMBHOCTb M Yyao06CTBO
npumeHeHus. B otanume oT cnocoba-npoto-
TMMa, OCHOBAHHOMO Ha 3a4elCTBOBaHUN He-
CKOJIBKUX YCTPOMCTB dUKcaUMmM n obpaboTKn
AaHHbIX (Kamepa, KomnbtoTep), 3asBAEHHbIN
cnocob peanusyeTca c nomoubto 6onee nop-
TaTMBHOIO IOKCMETpPa, BecbMa yaob6Horo ana
MCNONb30BaHMA AaXe Ha MecTe npowucllie-
cTBUA (B NONEBbLIX YCNOBUSAX).

B-4eTBEpPTbIX, YCTPAHEHUE BAUAHUA CyOb-
eKTUBHbIX pakTopoB. CNocob c MCNoNb30BaAHMK-
eM /IIOKCMETPA HEeMTPasIn3yeT XapaKTepHYHo
ANA NPOTOTMNA 3aBUCUMOCTb Pe3ynbTaToB OT
YC/IOBUI CbEMKM, XapaKTePUCTUK LMPPOBOro
n306parkeHnna, KaiMbpoBKN MO 3TaSIOHHOMY
06pasuy M KayecTBa Py4HOro Man Nporpamm-
HOTO BblAe/IeHUA KOHTYpa AedeKTa, a 3HaUuT,
YCTPaAHAET K/oYeBble NCTOYHUKM MOrpeLlHo-
CTeEM U MUHUMU3UPYET CYOBEKTUBHOCTb NpU
onpeaeneHnn NCKOMOM NaoLaam.
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TAB/TNLA 1. Pe3ynbTaTbl IIOKCOMETPUUECKUX M3MEPEeHUI nnowwaau aedeKToB
maTepuana muwieHen B 3aBUCUMOCTU OT CKOPOCTU Ny/b

(3kcnepumeHTanbHblE AaHHblE)

KoHTaKTHasA cKopoCTb XapaKTtep orHecTpenbHbIX Pe3synbTtaTbl UamepeHuin ¢
Homep cepun .
nynb, noBpexaeHnN NOMOLLbIO THOKCMETPOB
3KCMepuMeHTOB
m/c
- 2
1-aAa cepuAa 289,8-312,5 CKBO3Hble NnoBpexKaeHna 3,=2,540,2 Mm
S,=10,2+3,2 Mm?2
S =8,0+0,3 mm?
- — 1 ’ 7
2-aa cepua 187,3-212,4 CKBO3Hble NoBpeXKaeHUA 5,=12,041,5 MM
S, =19,4%1,4 mm?
_ - 1 ’ ’
3-a cepua 95,3-115,2 CKBO3Hble NoBpeXKAeHUA 5,=16,042,0 M2
4-aa cepua 58,2-85,7 MoBpexxaeHus 6e3 npobutna | MamepeHusa He NPOMU3BOAMUINCH

B-nATbIX, yNPOLWEHHOCTb peannsaumnm 3a-
ABNEHHOro crnocoba, MCKAOYaloWasa npucy-
LWy Ana npoToTMna HeobxoammocTb Bonee
C/NIOXKHbIX BbIYMCNEHUIM U BbICOKON KBanndu-
Kaumu onepaTtopa.

B-wwecTbIx, ecan cnocob-npoToTun, No cyTy,
ABNAETCA YCOBEPLIEHCTBOBAaHNEM BM3YyasIbHO-
ro KOHTPOAA 3a CYET uMdpoBon 06paboTKK, To
3aABNeHHbIA GOTOMETPUYECKMIA cnocob npea-
CTaBNAET cO6ON KayecTBEHHO HOBbIN YPOBEHb,
rapaHTUPYOLWNN 6onee ToYHble, OO BEKTUBHbIE
1 BOCNPOM3BOAMMbIE UTOFOBbIE pPe3y/bTaThbl 3a
CYET nepexofa K npAmomy ¢usnMyeckomy ms-
MEPEHNI0 OMTUYECKMX CBOWCTB M3MepAeMOM
MOBEPXHOCTM, @ He ONOCPefO0BAaHHOMY aHANN3Y
€€ uMdpoBOro N306parKeHUA.

Takum o6pasom, NpPesnoXKeHHbIN Hamu
cnocob 3HauMTeNbHO YyNpoLLAeT, yaelesna-
€T M COKpaLaeT npouecc noayyeHns bonee
TOYHOro, OOBEKTUBHOrO M BOCMPOM3BOAMU-
MOFO LEeNeBoro pesysnbrata B MNOJHOM COOT-
BETCTBUKN C TpeboBaHMAMKW ONepaTUBHOCTH,
AOCTOBEPHOCTU, Hay4YHON 06OCHOBAHHOCTU U

BEPUDUULMPYEMOCTM 3aKAOUYEHUIN CcyaebHbIX
3KCNepTms.

Ona  noateepXaeHna 3PpdeKTMBHOCTM
npeasioXKeHHoro GpoToOMETPUYECKOrO CMOCo-
6a 6bl10 NpoBeAeHO 3KCNEepPUMMEHTAsNbHOEe
nccnenoBaHMe, B Xo4e KOTOPOro M3y4vanacb
3aBUCUMOCTb Mexay aedeKkTom maTtepuana
B 06/1aCTM OrHecTpesibHbIX NOBPEXAEHUNA U
CKOPOCTbO 9-MM MUCTONETHbIX Nyab. B Ka-
yecTBe MMWLUIEHEN WCMNO/Ib30BaNacb BaAKyyMm-
Has pe3nHa. CKOpoCTb Ny/b BapbMpoOBanachb
C NOMOLLbIO peayunpoBaHHbIX 6Hoenpuna-
cos!! B Agnana3oHe ot 58,2 oo 312,5 m/c. Ana
namepeHma naowagm pedektoB maTtepua-
Na ¢ MueBoii (S,) M NpoTMBONONONKHOW (S,)
NOBEPXHOCTU  MMULUEHEN MCMNO/b30Ba/INCh
nokemeTpbl: TKA-NMKM (05) (ananasoH ocse-
WweéHHocTn — 10-200 000 nK, poTOomeTpuye-
CcKaA rofioska — anametp 40 mm) n TKA-/Tioke/
dTanoH (gmanasoH ocsBewéHHocTn — 10-50
000 nK, poTOomMeTpuyecKas ro/fioBKa — Aua-
MeTp 36 mMm). MonyyeHHble pe3ynbTaTbl Npea-
cTaBsieHbl B Tabanue 1.

1 Mogpo6bHee cm.:. baxtag3e, 3. m Tlanbues, [0.B., 2024. BO3MOXHOCTWM WCMONb30BAHNS
peayumpoBaHHbix (NpuBeaéHHbIX) 6oenpunacos B 60pbbe C BOOPYKEHHON NPECTYMHOCTbIO.
AKTyanbHble npobnembl npaBoseaeHus, 4 (84), c. 27-31; baxtaase, 3. u fanbues, 10.B., 2024.
K Bomnpocy 06 ncnonb3oBaHuK peayumpoBaHHbix (MpuBeaéHHbIX) 60enpunacos B cyaebHo-
6anNMCTUUYECKNX MNCCeaoBaHNaX. TaTULLEBCKME UTEHUS: aKTyanbHble NPO6/eMbl HAyKN ©
NPaKTUKK: MaTep. XX MexxayHap. Hayu.-npakT. KoHd.: B 2-X T. (. TonbaTTyn, 18-19 anpens 2024 1),
T. 1: AKTyanbHble Npo6emMbl OPUANYECKON HAYKN. AKTyanbHbie Npo6aembl MHGOpMaTH3aLm
HayKu 1 Npou3soacTsa. TonbATTn: Bomk. yH-T um. B.H. Tatuwesa, c. 80-83.
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MNosacHeHus K Tabaunue 1:

a) BbICTpenbl NPOM3BOAUNUCL B BaKyyM-
HYIO pe3nHy TonawmHoh 4,25+0,02 mm 6e3
TBEPAOW NOANOXKKM;

b) uccnepoBaHue cocTosNo U3 YETbIPEX
Cepuii 3KCNEPUMEHTOB, KarK4ana M3 KOTOPbIX
BKAtOYaNa 24 3a4€THbIX ONbITA;

C) B 3KCMepuMMeHTax WCNoab30Banacb
YHMBEpCanbHaa YCTaHOBKA A4/1A 3KCNepUMEH-
TaNbHOM CTPesnbobI;

d) orHecTpenbHble MNOBPEXKAEHUA NPUYU-
HAANCL 9-MM MUCTONETHbIMW MNYAAMMU, Bbl-
CTpeneHHbIMKU M3 NuctosieTa MaKapoBa ¢ ma-
JIOU3HOLWEHHbIM CTBOIOM;

e) aedekTbl maTepmana muwieHen B obna-
CTW BXOZHbIX M BbIXOAHbIX NMy/eBbIX NOBPEXAe-
HWUIM 0603HAYeHbI KaK S, U S, COOTBETCTBEHHO.

Pe3ynbTatbl cTaTUCTMYECKOM 06paboTKM
NONYYEHHbIX AaHHbIX NOKa3aan, YTo NaoWaab
nedeKkToB matepmana B 061acti BXOAHbIX My-
NIEBbIX NOBPEKAEHW (S, ) C BbICOKOW CTENEHbIO

AoctoBepHocTH (p<0,01) 3aBUCUT OT CKOPOCTH
nyan (npy oguHaKoBOM MexaHu3me obpaso-
BaHWMA NOBPEKAEHMI), YTO NoATBEPKAAET 3b-
bEeKTMBHOCTb 3aABNEHHOrO cnocoba.

3AKJTIOMEHUE

MpeanoreHHbIM Hamu cnocob onpeaene-
HUA naowaan aedekTa TKaHW B OTHeCTpesb-
HOM MOBPEKAEHMM C MOMOLLBIO IIOKCMETPA:

1) 3aABneH B KauecTse M306peTeHna B de-
OEPanbHyO CAy»KOYy No MHTEeNNeKTyasbHOM
cobcTBeHHOCTM Poccuinckolt Pepepauny;

2) ycnewHo anpobupoBaH B Xo4e Hayu-
HO-3KCNEPUMEHTANbHOM U NPaKTUYECKon ae-
ATENbHOCTWU, MOATBEPAMBLLEN €r0 TOYHOCTb,
06BEKTUBHOCTb U 3PPEKTUBHOCTb B CTPOrOM
COOTBETCTBMM C TpeboBaHUAMM OnepaTUBHO-
CTW, OCTOBEPHOCTU, HAay4YHOU 060CHOBaHHO-
CTM U BEPUOULUPYEMOCTU 3aKIOYEHUN Cy-
AebHbIX 3KcnepTus.

BUB/TNOIrPADUS:

Ucnonb3oBaHHaa auTepaTypa:

1. bBaxtaase, 3. n Tanbues, H0.B., 2024. Cnocobbl
onpeneneHusa aedeKkToB maTepmanos (TKaHel)
MULLIEHEN MPU OrHECTPesbHbIX MOBPEXKAEHM-
AX. AKTya/ibHble Npobaembl NpaBoBeaeHus, 3
(83), c. 27-34.

2. baxtagse, 3. un lanbuyes, H0.B., 2024. OrHe-
CTpenbHbli aedeKkT maTtepuana (TKaHU) MU-
WeHN Kak Beaywmin ¢aktop onpegeneHus
paccToaHuA HebaM3KOro NyaeBoro BbiCTpena B
cynebHoln akcnepTnse. TaTULLEBCKME YTEHUA:
aKTyasbHble NpobsemMbl HayKM W MPAKTUKMK:
MaTtep. XX MexayHap. Hay4y.-MpaKT. KoHo.: B
2-x 1. (r. TonbaATT, 18-19 anpens 2024 r.), T. 1:
AKTyanbHble NPobiembl LOPUANYECKON HAYKMN.
AKTyasnbHble Npobaembl MHGOPMATU3ALLMM Ha-
YKM ¥ NPOU3BOACTBA. TONbATTU: BOMK. YH-T m.
B.H. Tatuwesa, c. 83-86.

3. baxtagse, 3. n Xypwygax, C.A., 2019. Cno-

cob onpegeneHuna naowagu aedekTa TKaHW
B OrHECTpPesibHOM My/1eBOM MOBPEXAEHUN U
€ro maTematnyeckoe ob6ocHoBaHMe. TaTuLles-
CKMe YTeHMA: aKTyasbHble NPobaeMbl HayKu U
npakTuKK: matep. XVI MexayHap. Hayy.-NpakKT.
KoH®.: B 2-X T. (r. TonbATT, 19-20 anpens 2019
r.), T. 2: AKTyanbHble Npobiembl OPUANYECKOM
HayKu. AKTyasibHble nNpobiembl COLMANbHO-
9KOHOMMYECKOro passuTuA. TonbaTTu: Bosxk.
YH-T uM. B.H. Tatnwesa, c. 94-97.

4. baxtagse, 3. n XypwyaaH, C.A., 2020. Hosas
BO3MOXXHOCTb OnpeaeseHuna naowaam aedek-
Ta («MMHyca») TKaHW B OFHECTpesbHOM nyne-
BOM MOBPEXAEHUN. AKTyanbHble npobiembl
npasoseaeHus, 1 (65), c. 37-40.

5. baxtagse, I 1 lanbues, 0., 2023. CoBpemeH-
Hble BO3MOXHOCTU OnpegeneHna paccTofHUA
HebAM3KOro OrHecTpesibHOro My/neBoro Bbl-
cTpena B cyaebHoii aKkcnepTuse. BecTHMK npa-
Ba, 8, . 6—-28. [MHTepHeT] JocTynHO No agpecy:
<https://doi.org/10.52340/26679434/H.8.1>
[daTa obpaweHnn 11.11.2025].
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Circumstances provoking domestic violence:
the problem of preventing revictimization and
resocializing the perpetrator
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ABSTRACT

This study analyzes the contributing factors to domestic violence and their link to the problem
of preventing revictimization and resocializing perpetrators. Violence is examined as a multifac-
torial phenomenon fueled by stress, alcohol, and drug addiction, as these factors diminish an
individual's capacity for rational thought.

The paper also assesses the challenges created by deeply ingrained stereotypes and patriarchal
approaches within society. It is notable, that the effective suppression of violence is seriously ham-
pered by low citizen trust in law enforcement bodies and non-empathetic responses from police
officers, which directly causes secondary victimization (revictimization) of survivors. Thus, revic-
timization prevention critically relies on the qualified and empathetic actions of law enforcement
representatives.

Regarding perpetrator resocialization, while rehabilitation courses are legally mandated, the
lack of a concrete action plan and the removal of the clause concerning rehabilitation for drug and
alcohol dependence remain significant problems.

KEYWORDS: Crime, Crime Victim, Offender Rehabilitation, Drug Addiction, Stress,
Alcoholism
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dJLbO30MM() 0oL 3Mmomydol sbsgnabo mMmo y3603367-

myobdo  dogmoemods  Homdmscggbl
Iho-gMon y3gansby 83937 LmEosmYM o
3MnBobmmmgaonym 3Mmmodmydsl, Mmdmoab
28333B 0560 5M33730m0 LogoMmmydl BsMom
3boMaBL. dogmomdmMnzn J3g3s 0930005
sfmob gob3nmmodgdmo ghoon Bad&mmmoo;
0go  3Mm3zmoMmadnmos  3md3madlbyMmo
gLogm-bmgnsayMmo gomgxdmydgdom. 39M-
dme, LEMLO, senzm3mmyMo s bomim-
G039mo ©s8mMm30g0YmI07100 dobobomy-
0o, MmgmMy domsmonl bgmdydfymodon
BRdJEmMMyd0, 30600056 doon Bxdmgdgg-
00l 4398 dymaz 30Mb NJ3300M©10s MoEOMm-
oMo sbhm3b700L Nbsfmo s Pdbgmeog-
00 LagYoM JOggdsB] dOBGMbmMOd..

domomdnl g333&0006 sm33700L 9R37-
MbgoL MmammE 0bLEEGYENMN, nby bLabm-
3omMy0Mn3n Bag&mMmydn. ImJsmaggos
bomodal bamobbo LydsmmamsdEs3n mm-
3obmgonbodn 8603365mm3bo  gobslon-
Mmool dbb3gM3mal d0dsMN3056MdSLY
5 sbAsMx00L Anmgdnb yMmznmb. bdoMos
d700n6333700, MmE]LsE 3mmoEns SMox]-
fm3ba MYsanigol, gumamomae J300)-
05 1Y300bL 56 ALb3xM3 ML IMdomMoEgLLb
yhonnghormool dmfalmoggodsl ymhgsl. gb
8nmahomn sdm30J10mMIds 30Mhs3nm
09333L dogmaemonlb dbb3gh3mams dgmMace
30d&000bs30sL. 58 0bLENGYEYM doMng-
Mol 53doxmyxdl Labmgsmydsdo mMmdsc
8o0x s LBgMamEn3nma sHm3b70s Y
3o@Mmosmismymo dogmdgdn, Mmdmgdos
m)obdo dogmomosl dognbg 3ofmsym s
sMsboxshm Lyznmbac 8nohbg376. doyby-
5350 030Ly, Mm3d Ly3sbmbAgdem dg]s-
60b3dg00 sMbgdomol, ba3amgdo ynhmomyds
703mMods domamodnl dgdcgmad 3Modn3nm
B3bgoLy o LobEm 3M]336300L. Hobo-
dg0oMmg 33em330L dovzsfmn G0Bsbos o0
bom3xb0ol dg3Lgds s dogmamonl 3Mg370-

anm35630L0 sb373& 0L BMbEBY: dLb3zgM3gmoals
M330d&000bs300L 015300506 SE0Mgds Y
dmdomool  gx33d&Mo  Mgbmaosmobo-
30s. 06033690mm35608 8739BdLbMm, Y
Modgbo Jxr3xdGNM0s sMbgdnmo Lods-
Mmoamgdmozn 997obobdgdn 58 mMm 3Mmm-
0mydslob oMmdmaodn s Modgbace
sMob sdm3zngdyma dbbzgm3mal My3ng-
&000bogns LadommamEsdEs3n mMasbm-
700L §omBmAogabgmoms 335moxz0g0yMm
dmgdgg0sb).

1. bOMALO, YT3M3MTNBAN
©0 60G3M3V60Y, GM3MG®E
do@O@Mo60L bIWWBIFEIMON)
BOIOMEION

5530560 3bm3Myxds dga700 EdEION-
010 s PafMymxzznon JamEng00Lasb. dgs-
Mo 93305b60L 01Nbgxds nlgs dmHymdommo,
hmd Pomymxzznoon gobawgdn nx3hm mmds
s 3Mmdym3e0sb 335emb Em3g0L dolby,
3000M7J E5©J000. dxLsds30bs, sgMmsg-
0o 6335&0M0 sL377EJ00 godmabs@gds
30MmM306900L ododmmosdn, g3Mabnoby
s Loodmsbydn, Mol sdamaymmgdl 30m3bg-
ool LEMILL. LEMaLbym dm3mMgbsl do-
80sb0  ymzgmeEmoyhoe oHywyos, 0Jbg-
0o gb mysbo, Lsdbsbyma, Bxamdmmgdn oY
oMomme  gofmgLodysmm. dgLodsdobyco,
Bmgnghon nbnzonel dgydmoas Lagnmsmo
LEMaLOL domm3s, Bmal 30 oM. ,,LEMILY-
a0 8m3mgb300 s Fsbosb y393d0MgdN-
oo 3Mmodmydgdn, odsdnmmodsl Jdbol
myobdo, MmAgmbsg dgbsdsdobo MysgoMy-
0o LFnMmegdy”.t mysbdo LEMaLbymo 30mo-
Mg0s dgbodemms godmafzomb n3n0EnMglids
LosMn0ga8, 3sMmE&bommmsb/3gymmgbonsb
10566AMY053, ddodN3ds bLydydom MmJ,
Domy35@70mmdsd s bB3s. sMbabndbazny,

1 McCubbin, H. 1. and others, 1983. Social Stress and The Family: Advances and developments
in Family Stress Theory and Research. New York: The Haworth Press. 33.9.
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m3d ,,es05m3ds bmEnmy3mbmadninMads LEs-
Gnbos o bmgnsmymads 3Mmdangdgdds dg-
Lademms gobamemb LEMaLbol mby, Moy
0030l AbMn3 BMeal dognomdals Moly3l.”?
0agoms bBmangmon 833609M0 donhby-
3L, Mmd LEMILO oM HomAmoagbl mysb-
do dogmomodnl byemdgdhymod xoj@mmu,
oMmodge ob oMol hAsyboomo Pdshognm-
o0l godomoamydol dgegmmos.: gMmoon
dbMmon3, smbodbym dmbsbMgdsdn stal Lin-
dofmongmob doME39emn, 3060000806 vsd0s60
ym3gmm30lb 3eommob yomymb bagnomsmo
0MoMgYmMMOdS s nb LbB3s MdgL 56 30607L
39330Mammb. 0dssms, dgmmg dbMmog,
989MIdIMYMBoaas  sEsdosbols  J3a30L

(335an900EMOs, Mm3gamog dedmf3gnmos
8ofgLodysmmb gozmgboon.
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ABSTRACT

Genome editing technologies, particularly CRISPR, have rapidly changed the landscape of
modern biomedicine, and it has made it necessary to rethink ethical, legal, and security para-
digms. Within the European Union (EU), somatic genome editing is widely accepted as a ther-
apeutic practice, whereas germline interventions remain largely prohibited due to precautionary
and moral considerations. The article presents a two-pillar model for the governance of genome
editing - object-based regulation, which aims to evaluate technological products and tools, and
process-based regulation, which focuses on clinical applications and treatment processes.

The analysis reveals structural inconsistencies within the EU regulatory framework:
long-standing moratoriums based on lack of knowledge hinder scientific progress, while morali-
ty-based patent limitations inadequately address real-world risks and may unintentionally incen-
tivise technological development outside EU jurisdiction. We argue that future regulation must
transit from precaution-driven prohibitions toward knowledge and risk-based governance, em-
phasising safety, efficacy and responsible innovation.

We propose a division of regulatory responsibility in which the EU oversees object-level eval-
uation of genome-editing tools, while member states retain authority to decide on process-level
clinical application based on ethical and societal context. Advancing this model requires coordi-
nated research, harmonised assessment mechanisms, and ongoing interdisciplinary dialogue. A
scientifically informed regulatory shift would not only improve policy coherence, but also foster
public trust and facilitate future therapeutic breakthroughs.

KEYWORDS: CRISPR, EU regulation, Somatic therapy, Germline modification, Bioethics,
Precautionary principle, Policy development
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17 Regulation (EC) No 1394/2007 on advanced therapy medicinal products (O) L 324, 10
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18 Regulation (EU) No 536/2014 on clinical trials on medicinal products for human use (OJ L
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ABSTRACT

The concept of different and concurrent thoughts is a democratic mechanism that reflects the
ideas of minorities in the process of constitutional justice. It is thanks to him that it becomes pos-
sible to evaluate the disputed issue in a variety of ways and to create the possibility of a different
arrangement in the future perspective, which has a significant impact on the finality and irreplace-
ability of the results established by the decisions of the Constitutional Court.

Based on the above, the paper discusses the pros and cons of the doctrine of dissenting and
concurring opinions, scientific visions and legal regulations in order to assess, whether the judges
of the Constitutional Court of Georgia have sufficient guarantees for the formation of individual
opinions. The paper is focused on presenting the meaning and challenges of different and concur-
ring thoughts that arise in practice.

Ultimately, the article outlines the impact these views can have on future definitions of consti-
tutional provisions, legislative reforms, and public discourse. Drawing on the analysis of practice,
an assessment has also been made of how the realization of this opportunity by the judges of the
Constitutional Court of Georgia affects decision outcomes, the Court’s functioning, and inter-ju-
dicial collaboration.

KEYWORDS: Constitutional justice, Independence of judges, Judicial precedents
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ABSTRACT

In the era of technological development, the identification of fraud perpetrators and the im-
plementation of criminal prosecution against them is a significant challenge for all States of the
world, including Georgia. To commit crimes, perpetrators use both civil legal relations and com-
puter systems, through which they fraudulently acquire the property of other persons.

The relevance of the work is determined by the scale of the incidence of fraud as a transnation-
al crime and the attitude of the victim towards the actions committed by the perpetrator. Despite
numerous legislative changes, the issue of obtaining certain evidence related to the crime of fraud
remains problematic.

The paper mainly concerns the standards of proof of fraud crimes. Specific evidence is ana-
lyzed, the acquisition, presentation, and examination of which is associated with certain difficul-
ties.

The paper analyzes the importance of concrete evidence in the investigation and trial process,
raises problems that the prosecution (prosecutors and investigators) faces in practice, and provides
alternative ways to resolve them.

KEYWORDS: Electronic evidence, Written agreement, Witness/victim testimony,
Computer technology
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